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PROPOSED ACTION ON
REGULATIONS

Information contained in this document is
published as received from agencies and is
not edited by Thomson Reuters.

TITLE 2. FAIR POLITICAL
PRACTICES COMMISSION

NOTICE ISHEREBY GIVEN that the Fair Political
Practices Commission, pursuant to the authority vested
init by Sections 82011, 87303, and 87304 of the Gov-
ernment Code to review proposed conflict of interest
codes, will review the proposed/amended conflict of in-
terest codesof thefollowing:

CONFLICT OF INTEREST CODE

AMENDMENT

MULTI-COUNTY: Galt Joint Union High School
District

A written comment period has been established com-
mencing on November 14, 2008, and closing on De-
cember 29, 2008. Written commentsshould bedirected
to the Fair Political Practices Commission, Attention
vy Branaman, 428 J Street, Suite 620, Sacramento,
California95814.

At the end of the 45—-day comment period, the pro-
posed conflict of interest code(s) will be submitted to
the Commission’s Executive Director for his review,
unless any interested person or his or her duly autho-
rized representativerequests, no later than 15 daysprior
to the close of the written comment period, a public
hearing before the full Commission. If apublic hearing
is requested, the proposed code(s) will be submitted to
theCommissionfor review.

The Executive Director of the Commission will re-
view the above—referenced conflict of interest code(s),
proposed pursuant to Government Code Section 87300,
which designate, pursuant to Government Code Section
87302, employees who must disclose certain invest-
ments, interestsinreal property andincome.

The Executive Director of the Commission, upon his
or itsown motion or at therequest of any interested per-
son, will approve, or revise and approve, or return the
proposed code(s) to the agency for revision and re—
submissionwithin 60 dayswithout further notice.

Any interested person may present statements, argu-
ments or comments, in writing to the Executive Direc-
tor of the Commission, relative to review of the pro-
posed conflict of interest code(s). Any written com-
ments must be received no later than December 29,
2008. If apublic hearing is to be held, oral comments
may be presented tothe Commission at thehearing.

COST TO LOCAL AGENCIES

There shall be no reimbursement for any new or in-
creased costs to local government which may result
from compliance with these codes because these are not
new programs mandated on local agencies by the codes
sincetherequirements described herein were mandated
by thePolitical Reform Act of 1974. Therefore, they are
not “ costs mandated by the state” asdefined in Govern-
ment Code Section 17514.

EFFECT ON HOUSING COSTS
AND BUSINESSES

Compliance with the codes has no potential effect on
housing costs or on private persons, businessesor small
businesses.

AUTHORITY

Government Code Sections 82011, 87303 and 87304
providethat the Fair Political Practices Commission as
the code reviewing body for the above conflict of inter-
est codes shall approve codes as submitted, revise the
proposed code and approve it as revised, or return the
proposed codefor revisionand re-submission.

REFERENCE

Government Code Sections 87300 and 87306 pro-
vide that agencies shall adopt and promulgate conflict
of interest codes pursuant to the Political Reform Act
and amend their codes when change is necessitated by
changed circumstances.

CONTACT

Any inquiries concerning the proposed conflict of in-
terest code(s) should be made to Ivy Branaman, Fair
Political PracticesCommission, 428 J Street, Suite 620,
Sacramento, California 95814, telephone (916)
322-5660.
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AVAILABILITY OF PROPOSED
CONFLICT OF INTEREST CODES

Copiesof the proposed conflict of interest codes may
be obtai ned from the Commission offices or the respec-
tive agency. Requests for copies from the Commission
should bemadeto | vy Branaman, Fair Political Practic-
es Commission, 428 J Street, Suite 620, Sacramento,
Cdlifornia95814, telephone (916) 322-5660.

TITLE 5. SUPERINTENDENT OF
PUBLIC INSTRUCTION

NOTICE OF PROPOSED RULEMAKING

AMENDMENT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 5 REGARDING
SPECIAL EDUCATION — DUTIES OF
CONTRACTORSOR AGENCIESRELATED
TO CONDUCTING MEDIATION OR DUE
PROCESSHEARINGS

[Notice published November 14, 2008]

NOTICEISHEREBY GIVEN that the State Super-
intendent of Public Instruction (SSPI) proposes to
adopt theregul ations described bel ow after considering
all comments, objections, or recommendations regard-
ingthe proposed action.

TWO PUBLIC HEARINGS

California Department of Education (CDE) staff, on
behalf of the SSPI, will hold two public hearings. The
first public hearing will be held in Northern California
on January 13, 2009, at 10:00 a.m. at 1430 N Street,
Room 1101, Sacramento, California. Thesecond public
hearing will beheld in Southern Californiaon January
15,2009, at 11:00 a.m. at the Orange County Office of
Education, 200 Kalmus Drive, Building B, Vision
Room, Costa Mesa, California. The rooms are wheel-
chair accessible. At the hearings, any person may pres-
ent statements or arguments, orally or in writing, rele-
vant to the proposed action described inthe Informative
Digest. The SSPI requests, but does not require, that
persons who make oral comments at the public hearing
also submit awritten summary of their statements. No
oral statementswill be accepted subsequent to this pub-
lichearing.

WRITTEN COMMENT PERIOD

Any interested person, or hisor her authorized repre-
sentative, may submit written commentsrelevant tothe
proposed regul atory actionto:

DebraStrain, Regul ationsCoordinator
LEGAL DIVISION
CaliforniaDepartment of Education
1430N Street, Room5319
Sacramento, CA 95814

Comments may aso be submitted by facsimile
(FAX) a 916-319-0155 or by emal to
regcomments@cde.ca.gov. Comments must be re-
ceived by the Regulations Coordinator prior to 5:00
p.m.onJanuary 15, 20009.

AVAILABILITY OF CHANGED
OR MODIFIED TEXT

Following the public hearing and considering all
timely and relevant comments received, the SSPI may
adopt the proposed regulations substantially as de-
scribed inthisNotice or may modify the proposed regu-
lationsif themodificationsaresufficiently related tothe
original text. With the exception of technical or gram-
matical changes, thefull text of any modified regulation
will be available for 15 days prior to its adoption from
the Regulations Coordinator and will bemailed to those
persons who submit written comments related to this
regulation, or who provide oral testimony at the public
hearing, or who have requested notification of any
changestotheproposed regulations.

AUTHORITY AND REFERENCE

Authority: Sections56504.5, Education Code.

References. Sections 56500.1, 56500.3, 56501,
56501.5, 56504.1, 56504.5, 56505, 56505.1, and
56506, Education Code; 20 USC 1232g, 1400, 1412,
1415, 3601; 34 CFR 300.500, 300.506, and 300.511;
Cdifornia State Contracting Manua section 9.16;
Codesof Professional Responsibility; Ethics Standards
in Business, Health, and Law 4! edition by Rena A.
Gorlin (1999).

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Education Code section 56504.5 requiresthe CDE to
enter into acontract with anonprofit organization or en-
tity or an interagency agreement with another state
agency to conduct mediation conferences and due pro-
cess hearings in accordance with sections 300.506 and
300.511 of Title 34 of the Code of Federal Regulations.
Thepurposeof theseregulationsisto identify theduties
of the contractor or agency with whomthe CDE hasen-
tered into acontract or interagency agreement pursuant
to Education Code section 56504.5.
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DISCLOSURES REGARDING
THE PROPOSED ACTION

The SSPI has made the following initial determina-
tions:

Mandateonlocal agenciesand school districts: None

Cost or savingsto any stateagency: None

Costs to any local agencies or school districts for
which reimbursement would be required pursuant to
Part 7 (commencing with section 17500) of division 4
of theGovernment Code: None

Other non—discretionary costsor savingsimposed on
local educational agencies. None

Costsor savingsinfederal fundingtothestate: None

Significant, statewide adverse economic impact di-
rectly affecting business including the ability of
California businesses to compete with businesses in
other states: None

Cost impacts on a representative private person or
businesses: The SSPI is not aware of any cost impacts
that a representative private person or business would
necessarily incur in reasonable compliance with the
proposed action.

Adoption of these regulations will not 1) create or
eliminate jobs within California; 2) create new busi-
nesses or eliminate existing businesses within Califor-
nia; or 3) affect the expansion of businesses currently
doing businesswithin California.

Effect onhousing costs. None

Effect on small businesses: The proposed action will
not affect small businessbecausethe scope of thesereg-
ulationsislimited to state agencies and nonprofit orga-
nizations.

CONSIDERATION OF ALTERNATIVES

The SSPI must determine that no reasonabl e alterna-
tive he considered or that has otherwise been identified
and brought to hisattention, would be more effectivein
carrying out the purpose for which the action is pro-
posed, or would be as effective and |ess burdensome to
affected private personsthanthe proposed action.

The SSPI invites interested persons to present state-
ments or arguments with respect to alternatives to the
proposed regul ations at the schedul ed hearing or during
thewritten comment period.

CONTACT PERSONS

Inquiries concerning the content of this regulation
should bedirectedto:

Jill Rice, Deputy General Counsel
Legal Division
CaliforniaDepartment of Education
1430N Street, 5 Floor
Sacramento, CA 95814

Telephone: 916-319-0860

Inquiries concerning the regulatory process may be
directed to the Regulations Coordinator or Connie
Diaz, RegulationsAnalyst, at 916—319-0860.

INITIAL STATEMENT OF REASONS
AND INFORMATION

The SSPI has prepared an Initial Statement of Rea-
sons for the proposed regulation and has available all
theinformation uponwhichtheproposal isbased.

TEXT OF PROPOSED REGULATION AND
CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regula-
tion, the Initial Statement of Reasons, and all of thein-
formation upon which the proposal isbased, may beob-
tained upon request from the Regulations Coordinator.
These documents may also be viewed and downl oaded
from the CDE’s Web site at http://mwww.cde.ca.gov/re/
Ir/rr/.

AVAILABILITY AND LOCATION OF
THE FINAL STATEMENT OF REASONS
AND RULEMAKING FILE

All the information upon which the proposed regula-
tionsarebasediscontainedintherulemakingfilewhich
isavailablefor publicinspection by contacting the Reg-
ulationsCoordinator.

You may obtain acopy of the Final Statement of Rea-
sonsonceit has been prepared, by making awritten re-
quest tothe Regul ations Coordinator.

REASONABLE ACCOMMODATION FOR
ANY INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Ameri-
canswith Disabilities Act of 1990, and the Unruh Civil
RightsAct, any individual with adisability whorequires
reasonabl e accommodation to attend or participatein a
public hearing on proposed regul ations, may request as-
sistance by contacting Jill Rice, Deputy General Coun-
sel, Legal Office, 1430 N Street, 5 Floor, Sacramento,
CA, 95814; telephone, 916-319-0860. It is recom-
mended that assistance be requested at |east two weeks
prior tothehearing.
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TITLE 10. DEPARTMENT OF
INSURANCE

STATE OF CALIFORNIA
DEPARTMENT OF INSURANCE
45 Fremont Street, 24th Floor
San Francisco, California 94105

NOTICE OF PROPOSED ACTION AND
NOTICE OF PUBLIC HEARING

Repeal of Disability Income I nsurance Benefit
Reduction Regulations Article 2.2
November 4, 2008
REG—-2008-00033

SUBJECT OF HEARING

Notice is hereby given that a public hearing will be
held regarding therepeal of CaliforniaCode of Regula-
tions(“CCR"), Title 10, Chapter 5, Subchapter 2 Policy
Forms and Other Documents, Article 2.2. Limits on
Benefit Reductions in Group Disability Income Insur-
ance Policies, Sections 2232.45.1 (Authority and Pur-
pose), 2232.45.2 (Benefit Reductions Shall Not Be
Based on Involuntary Retirement), 2232.45.3 (Benefit
Reductions Shall Not Be Based on Estimated Worker’s
Compensation Temporary Disability Benefits Not Ac-
tually Received by thelnsured), 2232.45.4 (Benefit Re-
ductions Shall Not Be Based on Worker's Compensa-
tion Permanent Disability), and 2232.45.5 (Benefit Re-
ductions Based on Earnings Received for Work Per-
formed WhileDisabled).

AUTHORITY AND REFERENCE

The Insurance Commissioner proposes the repeal of
the new Title 10, Chapter 5, Subchapter 2, Article 2.2
Limits on Benefit Reductionsin Disability Income In-
surance Policies, pursuant to the authority set forth be-
low:

Section 2232.45.1: Authority cited: Section
790.10, Insurance Code; CalFarm Ins. Co. V.
Deukmejian, (1989) 48 Cal.3d 805; 20t Century
Ins. Co. v. Garamendi (1994) 8 Cal.4th 216.
Reference: Sections 790.02, 790.03, Insurance
Code.

Section 2232.45.2: Authority cited: Section
790.10, Insurance Code; CalFarm Ins. Co. v.
Deukmejian, (1989) 48 Cal.3d 805; 20t Century
Ins. Co. v. Garamendi (1994) 8 Cal.4th 216.
Reference: Sections 790.02, 790.03, Insurance
Code; Kalvinskas v. California Institute of

1992

Technology (9" Cir. 1996) 96 F.3d 1305;
Gruenberg v. Aetna Insurance Company (1973) 9
Cal.3d 566; Smithv. AlumRock Union Elementary
School District (1992) 6 Cal. App.4th 1651.

Section 2232.45.3: Authority cited: Section
790.10, Insurance Code; CalFarm Ins. Co. V.
Deukmejian, (1989) 48 Cal.3d 805; 20t Century
Ins. Co. v. Garamendi (1994) 8 Cal.4th 216.
Reference: Sections 790.02, 790.03, Insurance
Code; Slberg v. Cal. Life Ins. Co. (1974) 11 Cal.
3d452.

Section 2232.45.4: Authority cited: Section
790.10, Insurance Code; CalFarm Ins. Co. v.
Deukmejian, (1989) 48 Cal.3d 805; 20t Century
Ins. Co. v. Garamendi (1994) 8 Cal.4th 216.
Reference: Sections 790.02, 790.03, Insurance
Code; Errecav. Western Sates Life Insurance Co.
(1942) 19 Cal.2d 388; Russell v. Bankers Life Co.
(1975) 46 Cal. App.3d 405; Canova v. N.L.R.B.
(1983) 708 F.2d 1498.

Section 2232.45.5: Authority cited: Section
790.10, Insurance Code; CalFarm Ins. Co. v.
Deukmejian, (1989) 48 Cal.3d 805; 20t Century
Ins. Co. v. Garamendi (1994) 8 Cal.4th 216.
Reference: Sections 790.02, 790.03, Insurance
Code; Gruenberg v. Aetna—nsurance Company
(1973) 9Cal.3d 566.

HEARING DATE AND LOCATION

Notice is hereby given that a public hearing will be
held to permit all interested persons the opportunity to
present statements or arguments, orally or in writing,
with respect to the repeal of the regulations described
aboveasfollows:

Dateandtime: January 8, 2009

10:00am*

Department of Insurance Hearing
Room

45Fremont Street, 22"9 Floor

San Francisco, CA 94105

*Thehearing will continue on the date noted until all
testimony has been completed or 5:00 p.m., whichever
isearlier.

L ocation:

PRESENTATION OF WRITTEN AND/OR ORAL
COMMENTS; CONTACT PERSONS

All persons are invited to present oral and/or written
comments at the scheduled public hearing. Written
commentsshould beaddressed to the contact person:
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Nancy Hom, Staff Counsel 111
CaliforniaDepartment of Insurance
45 Fremont Street, 24th Floor

San Francisco, CA 94105
Telephone: (415) 5384144

Questions regarding procedure, the hearing, com-
ments, or the substance of the proposed action should be
addressed to the contact person listed above. If sheis
unavailable, inquiries may be addressed to the backup
contact person:

VanessaDavenport, Staff Counsel [11
CaliforniaDepartment of Insurance
45 Fremont Street, 24th Floor

San Francisco, CA 94105
Telephone: (415) 5384423

DEADLINE FOR WRITTEN COMMENTS

All persons are invited to submit written comments
on the proposed repeal of the regulations during the
public comment period. The public comment period
will end at 5:00 p.m. on January 8, 2009. All written
comments, whether submitted at the hearing, or by U.S.
mail, or by e-mail or facsimile, must bereceived by the
Insurance Commissioner, c/o the contact person at the
address listed above, no later than 5:00 p.m. on Janu-
ary 8, 2009. Any written materials received after that
timewill not beconsidered.

COMMENTS TRANSMITTED BY
E-MAIL OR FACSIMILE

The Commissioner will accept written comments
transmitted by e-mail provided they are sent to the fol-
lowing e-mail address. homn@insurance.ca.gov. The
Commissioner will al so accept written commentstrans-
mitted by facsimile provided they are sent to the atten-
tion of the contact person at the following facsimile
number: (415) 904-5729. Comments sent to other e-
mail addresses or other facsimile numbers will not
be accepted. Comments sent by e-mail or facsimile
aresubject totheJanuary 8, 2009 at 5:00 p.m. dead-
linefor written comments.

ACCESS TO HEARING ROOMS

Thefacilitiesto be used for the public hearing are ac-
cessibleto personswith mobility impairments. Persons
with sight or hearing impairments are requested to
notify the contact person(s) for the hearing in order to
makespecial arrangements, if necessary.

ADVOCACY OR WITNESS FEES

Persons or groups representing the interests of con-
sumers may be entitled to reasonable advocacy fees,
witness fees, and other reasonable expenses, in accor-
dance with the provisions of Title 10 of the California
Codeof Regulations, in connection with their participa-
tioninthismatter. | nterested persons should contact the
Office of the Public Advisor at thefollowing addressto
inquireabout the appropriate procedures:

CaliforniaDepartment of Insurance
Officeof thePublic Advisor

300 Capitol Mall, 17t Floor
Sacramento, CA 95814

(916) 492—-3559

A copy of any written material s submitted to the Pub-
lic Advisor regarding thisrulemaking must also be sub-
mitted to the contact personfor thishearing. Please con-
tact the Office of the Public Advisor for further in-
formation.

INFORMATIVE DIGEST

POLICY STATEMENT OVERVIEW

Since adoption of these sections earlier this year, the
Commissioner has reevaluated the issue of offset
clauses in the disability insurance market. Based upon
this review he has concluded that the issue is best ad-
dressed through enforcement proceedings pursuant to
section 790.06 of the Insurance Code when and if he
discovers individual insurers employing illegal offset
clausesin their disability insurance policies. Any such
enforcement action will be based upon existing state
and federal statutory and common law, therefore the
regulationsarenot necessary and arebeing repeal ed.

SUMMARY OF EXISTING LAWY,
EFFECT OF PROPOSED ACTION

Repeal of Article2.2

Cdlifornia Code of Regulations Title 10, Chapter 5,
Subchapter 2, titled “Policy Forms and Other Docu-
ments,” contains regulations which govern the filing
and contents of certain forms required to be filed with
the Department of Insurance. Article 2.2 of this Sub-
chapter establishes Limits on Benefit Reductions in
Group Disability Income Insurance Policies. Thisrule-
making repealsArticle2.2.

DOCUMENTS INCORPORATED
BY REFERENCE

The proposed repeal of the regulations does not in-
corporateany documentsby reference.
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MANDATES ON LOCAL AGENCIES
OR SCHOOL DISTRICTS

The proposed repeal of the regulations does not im-
pose any mandate on local agencies or school districts.
There are no costs to local agencies or school districts
for which Part 7 (commencing with section 17500) of
Division 4 of the Government Code would require re-
imbursement.

COST OR SAVINGS TO ANY STATE OR
LOCAL AGENCY OR SCHOOL DISTRICT
ORIN FEDERAL FUNDING

The Commissioner has determined that the proposed
repeal of theregulationswill resultinno cost or savings
to any state agency, no cost to any local agency or
school district that is required to be reimbursed under
Part 7 (commencing with Section 17500) of Division 4
of the Government Code, no other nondiscretionary
cost or savingsimposed on local agencies, and no cost
or savingsinfederal fundingtothe State.

ECONOMIC IMPACT ON BUSINESSES
AND THE ABILITY OF CALIFORNIA
BUSINESSES TO COMPETE

The Commissioner hasmade aninitial determination
that repeal of the proposed regulations may have asig-
nificant, statewide adverse economic impact directly
affecting business, including the ability of California
businesses to compete with businesses in other states.
Thetypes of businesses that may be affected are insur-
ance companies. Insurance companies authorized to
transact disability insurance in California may incur
some costs as aresult of changing their internal proce-
duresto ensure compliance with state and federal statu-
tory and common law governing the use of offset
clauses. The Commissioner has not considered other
proposed aternatives that would lessen any adverse
economicimpact on businessandinvitesinterested par-
ties to submit proposals. Submissions may include the
following considerations:

(i) The establishment of differing compliance or
reporting requirements or timetablesthat takeinto
account theresourcesavailableto businesses;

Consolidation or simplification of complianceand

reporting requirementsfor businesses;

(iii) The use of performance standards rather than
prescriptivestandards,

(iv) Exemption or partial exemption from the

regulatory requirementsfor businesses.

(i)

1994

POTENTIAL COST IMPACT ON PRIVATE
PERSONS OR ENTITIES/BUSINESSES

The Commissioner hasdetermined that thereislikely
to be some cost impact for insurance companiesin rea-
sonablecompliancewith the proposed repeal of thereg-
ulations, although the extent of the cost impact is un-
known. The cost impact would include the cost of eva-
luating policy forms to ensure that they comply with
state and federal statutory and common law governing
theuseof offset clauses.

EFFECT ON JOBS AND BUSINESSES
IN CALIFORNIA

The Commissioner is required to assess any impact
the proposed repeal of the regulations may have on the
creation or elimination of jobs within the State of
Californiaaswell asthe creation of new businesses, the
elimination of existing businesses, and the expansion of
businesses currently doing business within the State.
The Commissioner does not foresee that the proposed
repeal of the regulations will have an impact on any of
the above but invites interested parties to comment on
thisissue.

IMPACT ON HOUSING COSTS

The matters proposed herein will have no significant
effect on housing costs.

ALTERNATIVES

The Commissioner must determine that no reason-
ablealternative considered by the Commissioner or that
has otherwise been identified and brought to the atten-
tion of the Commissioner would be more effective in
carrying out the purposes for which the repeal of the
regulations is proposed or would be as effective asand
less burdensome to affected private persons than the
proposed repeal of the regulations. The Commissioner
invites public comment on alternativesto repealing the
regulations.

IMPACT ON SMALL BUSINESS

The Commissioner has determined that the proposed
repeal of the regulations will not affect small busi-
nesses. Pursuant to Government Code section
11342.610(b)(2), insurersarenot small businesses.

COMPARABLE FEDERAL LAW

There are no existing federal regulations or statutes
comparabl e to the regul ationswhich the Commissioner
proposestorepeal .
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TEXT OF REGULATIONS TO BE REPEALED
AND INITIAL STATEMENT OF REASONS

The Department has prepared an Initial Statement of
Reasons that setsforth the reasons for the proposed re-
peal of the regulations. Upon request, the Initial State-
ment of Reasons will be made available for inspection
and copying. Requestsfor the Initial Statement of Rea-
sons or questions regarding this proceeding should be
directed to the contact person listed above. Upon re-
quest, the Final Statement of Reasons will be made
available for inspection and copying once it has been
prepared. Requests for the Final Statement of Reasons
should bedirected tothecontact personlisted above.

Thefilefor thisproceeding, which includesacopy of
the regulations that the Department of Insurance pro-
posesto repeal, thenitial Statement of Reasons, thein-
formation upon which the proposed actionisbased, and
any supplemental information, including any reports,
documentation and other materials related to the pro-
posed action that is contained in the rulemaking file, is
available for inspection and copying by prior appoint-
ment at 45 Fremont Street, 24th Floor, San Francisco,
California 94105, between the hours of 9:00 am. and
4:30 p.m., Monday through Friday.

AUTOMATIC MAILING

A copy of the regulationsto be repealed and thisNo-
tice (including the Informative Digest, which contains
the general substance of the regulationsto be repeal ed)
will automatically be sent to all persons on the Insur-
anceCommissioner’smailinglist.

WEBSITE POSTINGS

Documents concerning this proceeding will be avail-
able on the Department’swebsite. The documents shall
include the regul ations which the Department of Insur-
ance proposes to repeal, the Notice of Hearing and In-
formative Digest, the Initial Statement of Reasons, and,
when it has been prepared, the Final Statement of Rea-
sons. To access documents concerning this proceeding,
go to http://www.insurance.cagov. Find the link
“QUICK LINKS’ ontheright side of the screen. Under
“For Insurers’ under the “QUICK LINKS’ link, select
“Regulations.” Click on the “Proposed Regulations’
link. Select “ Search for Proposed Regulations.” When
the search field appears, enter “REG—2008-00033"
(the Department’sfile number for thisregul ation repeal
proceeding).

MODIFIED LANGUAGE

If the regulations repealed by the Department differ
from those which have originally been made available
but are sufficiently related to the action proposed, they
will beavailabletothepublicfor atleast 15 daysprior to
the date of repeal. Interested persons should request a
copy of these regulations prior to their repeal from the
contact person listed above.

TITLE 14. DEPARTMENT OF
CONSERVATION

NOTICE OF PROPOSED ACTION

BEVERAGE MANUFACTURER AND
DISTRIBUTOR
PERMANENT REGULATIONS

TITLE 14. NATURAL RESOURCES
DIVISION 2. DEPARTMENT OF CONSERVATION
CHAPTER 5. DIVISION OF RECYCLING

NOTICE ISHEREBY GIVEN that the Department
of Conservation (Department), Division of Recycling
(Division) proposes to adopt amendments to the
Cdlifornia Code of Regulations (CCR). Commencing
with Subchapter 3, Chapter 5, Division 2, Title 14 of the
CCR, the Division will propose permanent regulations,
after the consideration of all comments, objections or
recommendations. The proposed amendments are as
follows:

SUBCHAPTER 3. MANUFACTURERS

Article 3. Accounting and Reporting Requirements
for Beverage Manufacturers

§ 2245. PAYMENTS.

Original subsection 2245(a): This subsection has
been deleted. Thissubsectionisnolonger necessary be-
cause the payment due date is in statute (Section
14575(h)) and the report due dateisin Section 2240 of
theregulations.

Subsection (a): has been added to thefirst paragraph
of Section2245. Thisrevisionisnecessary inorder tobe
abletoreferencethisparagraph.

Subsection 2245(c): This subsection has been de-
leted. Thedeletion of thissubsectionwill give beverage
manufacturerstheoption of makingtheir processingfee
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payments separately from filing their processing feere-
ports.

SUBCHAPTER 4. DISTRIBUTORS

Articlel. Distributor Requirements

§2320. PAYMENTS

Subsection 2320(e): This subsection has been
amended to delete the reference to “ subsection (€)” and
add the correct reference to Section 14574(a) of the Act
for the calculation of the administrative fee. This sub-
section has also been amended to delete the last sen-
tence. The deletion of this sentence will give distribu-
tors the option of making their redemption payments
separately fromfiling their distributor reports.

INFORMATION IS AVAILABLE UPON REQUEST

Copies of the text, the express terms of the proposed
action, theinitial statement of reasons, and all of thein-
formation upon which this proposal is based are avail-
able wupon request and a our website:
www.conservation.ca.gov. Therulemakingfileisavail-
able to the public for review during normal business
hoursat the Division of Recycling, 801 “K” Street, 19th
Floor, Sacramento, California. Please contact the
agency contact person, Karen Denz, at (916) 322—1899.
General or substance questions regarding thisfile may
also be directed to Karen Denz. The backup agency
contact person for this rulemaking file is Cheryl Du-
bose, who may be contacted at (916) 323-0728. Any
technical inquiries shall be referred to the appropriate
staff to ensureaprompt response.

SUBMITTING WRITTEN COMMENTS

The written comment period permits any interested
person, or their authorized representative, to submit
written comments addressing the proposed amend-
mentsto the Department. Written comments, which of -
fer arecommendation and/or objection, or support the
proposed amendment, should indicate the amended
section to which the comment or comments are di-
rected. Written comments should be sent to the Depart-
ment and received before the close of the public com-
ment period, no later than 5:00 p.m. on December 29,
2008. Additionally, we request that written comments
reference asubsection or section of the proposed action.
Written commentsreceived by the Department after the
close of the public comment period will not be re-
sponded to in the rulemaking file. Submit your written

commentsto: Karen Denz, Beverage Manufacturer and
Distributor Permanent Regulations, Department of
Conservation, Division of Recycling, 801 “K” St., MS
19-02, Sacramento, CA 95814. During the 45-day
comment period, written comments may also be E—
mailed to: DORRegulations@consrv.ca.gov, or faxed
to (916) 327-8668.

PUBLIC HEARING

A public hearing has not been scheduled. A public
hearing will be held if any interested person, or his or
her duly authorized representative, submitsawrittenre-
guest for a public hearing to the Department no later
than 15 days prior to the close of the written comment
period.

AVAILABILITY OF MODIFIED TEXT

Following the written comment period, and the hear-
ing, if one is held, the department may adopt the pro-
posed regulations substantially as described in this no-
tice. If modifications are made which are sufficiently
related to the originally proposed text, thefull modified
text with the changes clearly indicated shall be made
available to the public for at least 15 days prior to the
date on which the department adoptsthe resulting regu-
lations. Requestsfor copiesof any modified regulations
should be addressed to the department contact person
identified in this notice. The department will accept
written comments on the modified regulations for 15
days after the date on which they are first made avail-
abletothepublic.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Under the existing law, the CaliforniaBeverage Con-
tainer Recycling and Litter Reduction Act (Act) en-
courages recycling of specific beverage containers and
the reduction of littered beverage containers along the
State’s highways. Under this Act, the Department,
through the Division, is responsible for administering
the Act and protecting the integrity of the California
Beverage Container Recycling Fund (Fund).

I'n June 2007, the Department of Conservation, Divi-
sion of Recycling initiated the Division of Recycling
Integrated Information System (DORIIS) project. This
project will improve the management processesfor the
Division's workflow, document tracking, financial re-
porting, participant tracking, audits and investigations,
education and outreach and allow the Division to pro-
vide better customer service. DORIIS is a free, Inter-
net—based tool for the recycling community. DORIIS
will improve business processes, eliminate duplicative
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data entry, provide program participants with timely
and accurate information and improved data analysis
and reporting. Thisonlinesystemwill a so reduce paper
use. DORIIS is aWeb-based tool that can be accessed
fromany computer with an I nternet browser.

Asaresult of DORIIS, the Division needs to amend
the regulations to allow beverage manufacturers and
distributors to file their reports separately from their
payments. DORIISwill allow themto pay by electronic
fundstransfer and to report electronically; it isnot nec-
essary that thesetwo functionshappen simultaneously.

The Division will continueto allow program partici-
pants to submit paper copies of all required documents
and to send payments or receive payments by mail in-
definitely.

AUTHORITY

These regulations are submitted pursuant to the De-
partment’ sauthority under Public Resources Code Sec-
tions, 14530.5(b) and 14536.

REFERENCE

Public Resources Code Sections, 14506, 14530.5,
14561, 14572.5, 14574 and 14575 (h).

DISCLOSURES REGARDING THE
PROPOSED ACTION

Mandate on local agencies and school districts: The
Department has determined that adoption of these pro-
posed regulations does not impose any new mandates
onlocal agenciesor local school districts.

Cost or savings to any state agency: No savings or
additional expensesto state agencies are identified be-
cause the implementation of the statute is financed by
thebeverage container recycling programitself.

Costs to any local agency or school district which
must be reimbursed in _accordance with Government
Code 8817500 through 17630: The Department has de-
termined that the adoption of these proposed regula
tionsdoesnot imposeany additional cost obligationson
local agenciesor onlocal school districts.

Other non—discretionary costs or savings imposed
upon local agencies: No other non—discretionary costs
or savingstolocal agencieshavebeenidentified.

Costs or savings in federal funding to the State: No
costsor savingsinfederal funding to the state have been
identified.

Significant statewide adverse economic impact di-
rectly affecting business, including the ability of
California businesses to compete with businesses in
other states: The Department has determined that no

significant impact to California businesses will result
from the adoption of thisproposed regulatory language.
These proposed regulations serve to clarify and make
specificexisting statutory requirements.

Potential cost impact on private persons or directly
affected businesses. Theagency isnot awareof any cost
impacts that arepresentative private person or business
would necessarily incur in reasonable compliance with
theproposed action.

Creation or elimination of jobsin California: The De-
partment has determined that the adoption of thesereg-
ulationswill not:

Createor eliminatejobswithin Californig;

Create new nor eliminate existing businesses
withinCalifornig;

Expand businesses currently doing business in
Cdifornia.

Significant effect on housing costs. The Department
has determined that the adoption of these regulations
will haveno significant effect on housing costs.

Effects on small businesses. The Department has de-
termined that the adoption of these proposed regula-
tions will not affect small businesses. These proposed
regulations do not mandate actions upon private per-
sonsor businesses.

CONSIDERATION OF ALTERNATIVES

The Department must determine that no reasonable
aternative that it considers or that has otherwise been
identified and brought to the attention of the Depart-
ment, would be more effective in carrying out the pur-
posefor which theactionisproposed, or would be asef-
fectiveand less burdensometo affected private persons
than the proposed action. The Department has not iden-
tified any adverse impacts resulting from these pro-
posedregulations.

FINAL STATEMENT OF REASONS

A copy of the final statement of reasons may be ob-
tained, when it becomes available, from the agency
contact person or backup contact person identified in
thisnotice.

ACCESSING INFORMATION REGARDING
THISFILE ON THE DEPARTMENT
OF CONSERVATION WEBSITE

The text of the proposed regulations, the Notice of
Proposed Action, the Initial Statement of Reasons and
the Final Statement of Reasons, when available for re-
view, will be on the Department of Conservation web-
siteat: www.conservation.ca.gov.
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TITLE 15. DEPARTMENT OF
CORRECTIONS AND REHABILITATION

NOTICE OF ADOPTION OF
EMERGENCY REGULATIONS

California Code of Regulations
Title 15, Crime Prevention and Corrections
Department of Corrections and Rehabilitation

NOTICEISHEREBY GIVEN that the Secretary of
the California Department of Corrections and Rehabi-
litation (CDCR), pursuant to the authority granted by
Government Code Section 12838.5, Penal Code (PC)
Section 5058, and the rulemaking authority granted by
PC Section 5058.3, in order toimplement, interpret and
make specific PC Section 5054, proposesto amend Sec-
tions 3000, 3375, 3376.1, and 3379 of the Caifornia
Codeof Regulations(CCR), Title 15 concerninginmate
transfers— CaliforniaOut of State Facility (COCF).

PUBLIC HEARING

Dateand Time: December 30, 2008 — 9:00 am. to
11:00a.m.

Corrections Standards A uthority
LargeConferenceRoom

660 Bercut Drive, West Entrance
Sacramento, CA 95811

Torecelvecommentsabout thisaction.

Place:

Purpose:

PUBLIC COMMENT PERIOD

The public comment period will close, December 30
2008, at 5:00 p.m. Any person may submit public com-
mentsinwriting (by mail, by fax, or by e-mail) regard-
ing the proposed changes. To be considered by the De-
partment, comments must be submitted to the CDCR,
Regulation and Policy Management Branch, P.O. Box
942883, Sacramento, CA 94283-0001; by fax at (916)
341-7366; or by e-mail at RPMB@cdcr.ca.gov before
thecloseof thecomment period.

CONTACT PERSON

Pleasedirect any inquiriesregarding thisactionto:

Timothy M. L ockwood, Chief

Regulation and Policy M anagement Branch
Department of Correctionsand Rehabilitation
P.O. Box 942883, Sacramento, CA 94283-0001
Telephone(916) 341-7390

In the event the contact person is unavailable, inqui-
riesshould bedirected to thefoll owing back—up person:

KellyMedina, PAII
Regulation and Policy M anagement Branch
Telephone(916) 3417326

Questions regarding the substance of the proposed
regulatory action should bedirectedto:

MicheleGonzalez, CCl ||
Division of Adult I nstitutions— COCF
Telephone(916) 464-3808

LOCAL MANDATES

Thisactionimposesho mandatesonlocal agenciesor
school districts, or a mandate which requires reim-
bursement pursuant to Government Code Section
17561.

FISCAL IMPACT STATEMENT

e Costtoanylocal agency or school district
thatisrequiredto bereimbursed: None

e Cost or savings to any state agency: No fiscal
impact in current Sate Fiscal Year 07/08. Any
minor costs associated with these regulations will
be able to be absorbed within CDCR's existing
budget and resources.

e  Other nondiscretionary cost or savings

imposed onlocal agencies: None
e Costorsavingsinfederal fundingto
thestate: None

EFFECT ON HOUSING COSTS

The Department has made an initial determination
that the proposed action will have no significant effect
onhousing costs.

COST IMPACTS ON REPRESENTATIVE
PRIVATE PERSONS OR BUSINESSES

The Department isnot aware of any cost impacts that
arepresentative private person or business would nec-
essarily incur in reasonable compliance with the pro-
posed action.
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SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT ON BUSINESS

The Department hasinitially determined that the pro-
posed regulations will not have a significant statewide
adverse economic impact directly affecting businesses,
including the ability of California businesses to com-
petewith businessesin other states.

EFFECT ON SMALL BUSINESSES

The Department has determined that the proposed
regulations may not affect small businesses. It is deter-
mined that this action has no significant adverse eco-
nomicimpact on small businessbecausethey arenot af-
fected by theinternal management of stateprisons.

ASSESSMENTS OF EFFECTS ON
JOB AND/OR BUSINESS CREATION,
ELIMINATION OR EXPANSION

The Department has determined that the proposed
regulation will have no affect on the creation of new, or
the elimination of existing jobs or businesses within
Cdlifornia, or affect the expansion of businesses cur-
rently doingbusinessin California.

CONSIDERATION OF ALTERNATIVES

The Department must determine that no reasonable
aternative considered by the Department, or that has
otherwisebeenidentified and brought to the attention of
the Department, would be more effective in carrying
out the purpose for which the action is proposed, or
would be as effective and less burdensome to affected
private persons, than the proposed regul atory action. In-
terested persons are accordingly invited to present
statementsor argumentswith respect to any alternatives
tothe changesproposed at the scheduled hearing or dur-
ing thewritten comment period.

AVAILABILITY OF PROPOSED TEXT AND
INITIAL STATEMENT OF REASONS

The Department has prepared, and will make avail-
able, the text and the Initial Statement of Reasons
(ISOR) of the proposed regulations. The rulemaking
file for this regulatory action, which contains those
itemsandall information onwhichtheproposal isbased
(i.e., rulemakingfile) isavailableto the public upon re-
quest directed to the Department’s contact person. The
proposed text, ISOR, and Notice of Proposed Action
will also be made available on the Department’s web-
sitehttp://www.cdcr.ca.gov.

AVAILABILITY OF THE FINAL
STATEMENT OF REASONS

Following its preparation, a copy of the Final State-
ment of Reasons may be obtained from the Depart-
ment’ scontact person.

AVAILABILITY OF CHANGES
TO PROPOSED TEXT

After considering all timely and relevant comments
received, the Department may adopt the proposed regu-
lations substantially as described in this Notice. If the
Department makes modifications which are sufficient-
ly related to the originally proposed text, it will make
the modified text (with the changes clearly indicated)
availabletothepublicfor at least 15 daysbeforethe De-
partment adoptstheregulationsasrevised. Requestsfor
copies of any modified regulation text should be di-
rected tothe contact personindicatedinthisNotice. The
Department will accept written comments on the modi-
fied regulationsfor 15 daysafter the date on which they
aremadeavailable.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

PC Section 5000 provides that commencing July 1,
2005, any referenceto the Department of Correctionsin
thisor any code, refersto the CDCR, Division of Adult
Operations.

PC Section 5050 provides that commencing July 1,
2005, any reference to the Director of Corrections, in
this or any other code, refers to the Secretary of the
CDCR. As of that date, the office of the Director of
Correctionsisabolished.

PC Section 5054 provides that commencing July 1,
2005, the supervision, management, and control of the
state prisons, and the responsibility for the care, custo-
dy, treatment, training, discipline, and employment of
persons confined therein are vested in the Secretary of
theCDCR.

PC Section 5058 authorizesthe Director to prescribe
and amend regulations for the administration of pris-
ons.

PC Section 5058.3 authorizes the Director to adopt,
amend, or repeal emergency regulationsconducted pur-
suant to Government Code Section 11340.

In this regulatory action, the Secretary proposes to
amend regulatory provisions pertaining to the inmate
transfers, CaliforniaOut of State Facility which are set
forthin CCR, Title 15, Section 3379 asfollows:

e This action amends provisions governing inmate
transfers. These regulations establish rules
governing the transfer of CDCR inmates to
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Cdlifornia Out of State Facilities (COCF) aswell
asthe basic fundamental rights and due processto
be afforded to an inmate while housed in a COCF.
New language shall also establish and clarify the
ability of staff to comply with the CDCR objective
of housing inmatesin the least restrictive security
level commensurate with an inmate's need for
supervision while at the same time address the
security needs of those inmates who are
transferred to and housed inaCOCF. Additionally,
language is adopted to establish clearly defined
criteria, due process, and a priority transfer order
as outlined in Assembly Bill 900 and the
Governor’s State of Emergency Proclamation for
prison overcrowding. A clear, consistent
correctional standard is critical to statewide
enforcement in order to eliminate the risk of
arbitrary or capricious interpretation and promote
appropriate placement of inmates.

e These proposed emergency regulations are
necessary for the immediate preservation of the
peace, health, and saf ety of the general public. The
severe overcrowding continuesto pose substantial
risk to the safety of the men and women who work
inside these institutions and the inmates housed in
them. The substantial risk of violence, greater
difficulty controlling large inmate populations,
possible transmission of infectious illnesses, and
the limited space for inmate living conditions
which obstructs the view of correctional staff
continue to maintain an environment with
enormous security risks for CDCR staff, inmates,
and the public. Overcrowding leads to inmate
unrest and misconduct, causes harm to people and
property, reduces and eliminates programs, and
frustrates rehabilitation efforts. To alleviate this
situation, the CDCR proposes to amend Section
3379, Inmate Transfers, by adding new text that
will establish and include California Out of State
Facility (COCF) transfers.

TITLE 18. FRANCHISE TAX BOARD

As required by section 11346.4 of the Government
Code, thisisnoticethat apublic hearing hasbeen sched-
uled to be held at 10:00 am., Monday, January 12,
2008, at 9645 Butterfield Way, Town Center, Golden
State Room B, Sacramento, California, to consider
amendment of section 25111 and adoption of section
25113 under Title 18 of the California Code of Regula-
tions, pertainingtoawater’ s—edgeelection.

An employee of the Franchise Tax Board will con-
duct the hearing. Interested persons areinvited to pres-
ent comments, written or oral, concerning the proposed

regulatory action. It is requested, but not required, that
persons who make oral comments at the hearing also
submit awritten copy of their commentsat thehearing.

Government Code section 15702, subdivision (b),
provides for consideration by the three-member Fran-
chise Tax Board of any proposed regulatory action if
any person makessucharequestinwriting.

WRITTEN COMMENT PERIOD

Written comments will be accepted until 5:00 p.m.,
January 12, 2008. All relevant matters presented will be
considered beforethe proposed regulatory actionistak-
en. Comments should be submitted to the agency offi-
cer named below.

AUTHORITY & REFERENCE

Section 19503 of the Revenue and Taxation Code au-
thorizes the Franchise Tax Board to prescribe regula
tions necessary for the enforcement of Part 10 (com-
mencing with section 17001), Part 10.2 (commencing
with section 18401), Part 10.7 (commencing with sec-
tion 21001) and Part 11 (commencing with section
23001) of the Revenue and Taxation Code. Section
25113 authorizes the Franchise Tax Board to prescribe
any regulationsthat are necessary or appropriateto im-
plement the purposes of that section. The proposed reg-
ulatory action interprets, implements, and makes spe-
cific section 25113 of the Revenue and Taxation Code,
and makes necessary amendments to section 25111 to
conform to statutory changes made to section 25111 of
theRevenueand Taxation Code.

INFORMATIVE DIGEST/PLAIN ENGLISH
OVERVIEW

In 1988, the California L egid ature adopted Revenue
and Taxation Code section 25110, et seg., which al-
lowed Californiataxpayersthat were membersof auni-
tary group to “elect to account for and determine their
income derived from Californiasourcesby considering
only the income and apportionment factors’ of certain
affiliated corporations, which aregenerally only thedo-
mestic members of the unitary group, which is called
the“water’ s—edge” method.

Originaly, taxpayers that wanted to utilize the wa-
ter's—edge method of combined reporting were re-
quired to enter into a contract with the Franchise Tax
Board for an 84-month period. The requirements for
satisfying the terms of the contract were contained in
Revenue and Taxation Code section 25111 and the reg-
ulations promulgated thereunder. For taxable years be-
ginning on or after January 1, 2003, the provisions for
making a water's—edge election were substantially
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changed when Revenue and Taxation Code section
25113 was enacted and Revenue and Taxation Code
section 25111 was amended. Revenue and Taxation
Code section 25113 replaced the contract provided for
in Revenue and Taxation Code section 25111 with a
statutory election, which is aso to be made for an
84-month period.

To date, there have been no regul ations promul gated
with respect to Revenue and Taxation Code section
25113. However, the Franchise Tax Board issued FTB
Notice 2004-2 to address transition i ssues between the
two statutes. Proposed regulation section 25113 incor-
poratessomeof theexamplesfoundinthat Notice.

Revenue and Taxation Code sections 25111 and
25113 both provide that taxpayers that have a valid
election for taxable years beginning before January 1,
2003 will continue to file on awater’ s—edge basis and
will be deemed to have elected under the new rulesfor
taxable years beginning on or after January 1, 2003.
However, the election commencement date under the
new ruleswill continueto bethe start dateasoriginally
elected under the old rules. Existing regulation section
25111isproposedtobeamendedtoreflect thisstatutory
change.

Proposed regulation section 25113 has a definition
section that incorporates some of the definitions of reg-
ulation section 25111, such as “water’s-edge group,”
and “origina return.” Proposed regulation section
25113 also providesdefinitionsfor termsfoundin Rev-
enue and Taxation Code section 25113, such as“timely
filed,” “commencement date,” “net book value,” “par-
ent corporation,” “business assets,” and “ common par-
entelection.”

Proposed regulation section 25113 provides exam-
plesof thestatutory electionrulesfor taxpayerstousein
both electing the water’ s-edge method and in terminat-
ing their water’ s—edge el ection. Examplesare provided
toillustrate situations when a water’s—edge election is
automatically terminated, terminated at the discretion
of the taxpayer or when an electing taxpayer may re-
quest Franchise Tax Board consent to terminate its wa-
ter’s—edge election for good cause prior to the expira-
tion of the 84—month period. Also, the proposed regula-
tion provides guidance and exampleson re—electing the
water’'s—edge method after a taxpayer terminates its
prior election.

DISCLOSURES REGARDING THE
PROPOSED REGULATORY ACTION

Mandateonlocal agenciesand school districts: None.
Cost or savingsto any stateagency: None.

Costtoany local agency or school district which must
be reimbursed under Part 7, commencing with Govern-
ment Code section 17500, of Division4: None.

Other non—discretionary cost or savings imposed
uponlocal agencies: None.

Cost or savingsinfedera fundingtothestate: None.

Significant statewide adverse economic impact di-
rectly affecting business including the ability of
Cdlifornia businesses to compete with businesses in
other states: None.

Potential costimpact on private personsor businesses
affected: The Franchise Tax Board is not aware of any
cost impacts that a representative private person or
business would necessarily incur in reasonable com-
pliancewiththeproposed action.

Significant effect on the creation or elimination of
jobsinthestate: None.

Significant effect onthecreation of new businessesor
eimination of existing businesses within the state:
None.

Significant effect on the expansion of businesses cur-
rently doing business within the state: None. Corpora-
tions have been making water’s—edge elections since
1988. Revenue and Taxation Code section 25113 mere-
ly changed the method of making the election and clari-
fied numerous issues relating to the election that arose
over the years. This regulation should not affect busi-
nessescurrently doing businessin California.

Effect on small business: The regulation is generally
utilized by large multinational corporations and not
small businesses.

Significant effect on housing costs: None.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code section
11346.5, subdivision (a)(13), the Board must determine
that no aternative considered by it would be more ef-
fectivein carrying out the purpose for which the action
is proposed or would be as effective and less burden-
someto affected private personsthan the proposed reg-
ulatory action.

The proposed regulatory action pertainsto corporate
taxpayersand thereforedoesnot affect private persons.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

Aninitial statement of reasons has been prepared set-
ting forth the facts upon which the proposed regulatory
actionisbased. The statement includesthe specific pur-
pose of the proposed regulatory action and the factual
basis for determining that the proposed regulatory ac-
tionisnecessary.
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The express terms of the proposed text of the regula-
tion and the initial statement of reasons and the rule-
making file are prepared and available upon request
from the agency contact person named in this notice.
When the final statement of reasonsisavailable, it can
be obtained by contacting the agency officer named be-
low, or by accessing the Franchise Tax Board'swebsite
mentioned bel ow.

CHANGE OR MODIFICATION OF ACTIONS

The proposed regulatory action may be adopted after
consideration of any comments received during the
comment period.

The regulation may also be adopted with modifica-
tionsif the changes are nonsubstantive or the resulting
regulation is sufficiently related to the text made avail-
able to the public so that the public was adequately
placed on notice that the regulation as modified could
result fromthat originally proposed. Thetext of thereg-
ulation asmodified will be made avail ableto the public
at least 15 daysprior to the date on which the regulation
isadopted. Requestsfor copiesof any modified regula-
tion should be sent to the attention of the agency officer
named bel ow.

ADDITIONAL COMMENTS

If you plan on attending or making an oral presenta-
tion at the regulation hearing, please contact the agency
officer named bel ow.

Thehearing roomisaccessibleto personswith physi-
cal disabilities. Any person planning to attend the hear-
ing whoisin need of alanguageinterpreter or sign lan-
guage assistance, should contact the officer named be-
low at least two weeks prior to the hearing so that the
servicesof aninterpreter may bearranged.

CONTACT

All inquiries concerning this notice or the hearing
should be directed to Colleen Berwick at the Franchise
Tax Board, Legal Branch, PO. Box 1720, Rancho Cor-
dova, CA 95741-1720; Telephone (916) 845-3306;
Fax (916) 845-3648; E-Mail: colleen.berwick@
ftb.ca.gov. Inaddition, all questionson the substance of
the proposed regulation can bedirected to Karen Smith;
Tel.: (916) 845-3347. The notice, initial statement of
reasons and express terms of the regulation are also
available at the Franchise Tax Board's website at

www.ftb.ca.gov.
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GENERAL PUBLIC INTEREST

DEPARTMENT OF FISH AND GAME

CALIFORNIA DEPARTMENT OF
FISH AND GAME
CONSISTENCY DETERMINATION
Fish and Game Code Section 2080.1
Tracking Number 2080-2008-024—03

PROJECT: Interstate 580/l sabel Avenue Interchange

Construction Project
LOCATION: City of Livermore, AlamedaCounty
NOTIFIER: CaliforniaDepartment of Transportation

BACKGROUND

The California Department of Transportation (Cal-
trans) proposes to build the Interstate 580/Isabel Ave-
nue I nterchange Construction Project (Project), which
includes construction of a new interchange over Inter-
state 580 (1-580) between the Airway Boulevard Inter-
change and the Portola Avenue Interchange, removal of
the Portola Avenue/I-580 on—and offrampsand over-
crossing, and building a new flyover bridge without a
connection to [-580 at this same location. The Project
also includes construction of Isabel Avenue between
Jack London Boulevard and Portola Avenue; a bridge
overcrossing structure at 1sabel Avenue and 1-580; on—
and off—ramps from Isabel Avenue to 1-580; the de-
molition and removal of the Portola Avenue northward
from East Airway Boulevard to the proposed |sabel
Avenue; the extension of Portola Avenue northward
from East Airway Boulevard to the proposed |sabel
Avenue; and improvements to Kitty Hawk Road, Lin-
derbergh Avenue, Airway Boulevard, and East Airway
Boulevard. The Project will create approximately for-
ty—oneacresof new pavement.

Theproposed Project isplanned intwo phases; thein-
terim project and the ultimate project. The main differ-
encebetween theinterimand ultimate projectsisthede-
sign of the partial cloverleaf (Parclo) interchange, and
thewidth of the newly constructed PortolaAvenue. The
interim project will include amodified westbound loop
ramp entrance, a four—ane Isabel Avenue, and atwo—
lane Portola Avenue, while the ultimate project will in-
volve afully developed Parclo interchange and afour—
lane PortolaAvenue.

The proposed Project will involve work within Ar-
royo Las Positas at several locations, including Kitty
Hawk Road, 1-580, and the new Portola Avenue Over-
crossing. Extensive instream work will occur at Kitty
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Hawk Road, where the Arroyo is now culverted. The
Kitty Hawk culvertswill beremoved, and replaced with
a 120-foot wide three—span structure just north of East
Airway Boulevard. Culvert removal will be accompa-
nied by removal of the sediment that has accumul ated
upstream and downstream of the Kitty Hawk Road
crossing. Instream work will also occur with relocation
of utilities upstream from Isabel Avenue, and place-
ment of pile footings for the west bound diagonal off—
ramp and 1-580 widening. Sediment removal is also
necessary within the Arroyo under 1-580. No sediment
removal is necessary at the new Portola Avenue Over-
crossing, but falsework will be required in the channel
during construction.

The San Joaquin kit fox (Mulpes macrotis mutica) has
been documented within approximately fifteen milesof
the Project area. The closest records are approximately
sevenmilestotheeast and tothe northeast of the Project
area. San Joaquin kit fox is awide—ranging species ca-
pable of traveling fifteen miles or more within suitable
habitat in the absence of significant barriers to move-
ment. Dispersing San Joaquin kit foxes have the poten-
tial to moveeven greater distances. In addition, individ-
ualsof this specieshave been recorded to moveasfar as
nine miles or more in asingle night. There is suitable
habitat within and adjacent to the Project area. San Joa-
quinkit fox islisted as an endangered species under the
federa Endangered Species Act (ESA) (16 U.S.C.,
§ 1531, et seq.) and a threatened species under the
CaliforniaEndangered SpeciesAct (CESA) (Fish & G.
Code, § 2050, et seq.).

Theproposed Project will resultinthelossand degra-
dation of approximately 21.023 acres of the habitat of
the San Joaquin kit fox withinthe Project area. TheU.S.
Fishand Wildlife Service (USFWS) hasdetermined the
San Joaquin kit fox may occur within the Project area
based on recent records of the species within dispersal
distance of the proposed Project, the biology and ecol o-
gy of thespecies, the Project area’ sadjacent habitat, and
suitable habitat for foraging, resting, movement, and
other essential behaviorswithin the Project area. Based
on this and other information, USFWS concluded the
Project will likely result in anumber of adverse effects
to the San Joaquin kit fox, including incidental take of
the species, |oss and degradation of habitat, and restric-
tionsintheability totravel and disturbanceto nighttime
foragingasaresult of construction activities.

Caltrans, acting in conjunction with the Federal
Highway Administration and the City of Livermore
(City), consulted with USFWS under Section 7 of the
ESA. On August 1, 2007, USFWS issued a Biological
Opinion (Ref. No. 1-1-07-F-0280)(BO) and inciden-
tal take statement (ITS), which describe the Project, in-
cluding conservation measures devel oped to minimize
impacts to the San Joaquin kit fox, and set forth mea-

suresto mitigate any remaining impactsto San Joaquin
kit fox and its habitat. On September 25, 2007, and
again on September 2, 2008, the BO wasamended (Ref.
Nos. 1-1-07-—0351 and 81420-2008-F-1717-2) to
include additional measures regarding Project cover-
age, mitigation, funding assurances, and land acquisi-
tion for impacts to San Joaguin kit fox. On September
29, 2008, the Director of the Department of Fish and
Game (DFG) received correspondence from Jeffrey G.
Jensen, on behalf of Caltrans, requesting a determina-
tion pursuant to Section 2080.1 of the Fish and Game
Codethat the BO, asamended, including the Incidental
TakeStatement (ITS), isconsistent with CESA.

DETERMINATION

DFG has determined the August 1, 2007 BO, as
amended on September 25, 2007 and September 2,
2008, including its ITS, is consistent with CESA be-
cause the mitigation measures therein meet the condi-
tionsset forthin Fishand Game Codesection 2081, sub-
paragraphs (b) and (c), for authorizing incidental take
of CESA-listed species. Specifically, DFG finds: the
takeof San Joaquinkit fox will beincidental to an other-
wise lawful activity (i.e., construction of a new inter-
change and related activities); the mitigation measures
identified in the BO and its amendments will minimize
and fully mitigate the impacts of the authorized take of
San Joaquin kit fox; Caltransand the City have ensured
adequate funding to implement the required measures
and for monitoring compliance with and the effective-
ness of those measures; and the Project will not jeopar-
dize the continued existence of the species. To the ex-
tent the BO, as amended, provides that the City shall
fulfill certain terms and conditions on behalf of Cal-
trans, as stated in the BO Caltrans shall ensure the City
adheresto and fulfills those terms and conditions. The
mitigation measures in the BO, as amended, include,
but arenot limitedto, thefollowing:

Take Avoidance Measures

e Topreventinadvertent trapping of San Joaquin kit
fox during construction, al excavated
steep—walled holes or trenches greater than two
feet deep shall be covered at the close of each
working day by plywood or similar materials, or
provided with one or more escape ramps
constructed of earth fill or wooden planks. Before
such holes or trenches are filled they must be
thoroughly inspected for trapped animals. If at any
time a trapped San Joaguin kit fox is discovered,
the on-site hiologist shall immediately place
escape ramps or other appropriate structures to
allow the animal to escape or USFWS or DFG
shall becontacted for guidance.
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All replacement pipes, culverts, or similar
structures with a diameter of four—inches or
greater that are stored in the action areafor one or
more overnight periods shal be thoroughly
inspected for San Joaquin kit foxesbeforethe pipe
is buried, capped, or otherwise used or moved in

any way.

Minimizationand Monitoring Measures

Prior to the start of construction, all construction
personnel shall receive training that includes San
Joaquin kit fox identification and photographs,
habitat description, limits of construction
activities in the Project area, and guidance
regarding general measures being implemented to
conservethe San Joaquin kit fox asit relatestorthis
Project.

A USFWS—approved biologist will be on site
during al ground—disturbing activities. Upon
completion of these activities the USFWS-
approved biologist may designate an on-site
monitor to ensure compliance with the BO for the
duration of the Project. Both the approved
biologist and the onsite monitor shall have the
authority to halt any activity if a San Joaquin kit
foxisencountered or thereisaviolation of theBO.

Habitat Compensation Measures

The City, on behalf of Caltrans, shall acquire and
permanently protect fifty acres of suitable habitat
approved by USFWS and DFG to compensate for
adverse effects to San Joaguin kit fox, and two
speciesthat areboth federally listed and California
species of specia concern, the California
red-legged frog, and the Cadlifornia tiger
salamander. The habitat to be purchased shall have
a conservation easement, management plan, and
endowment to managethehabitat in perpetuity.

Caltrans shall restore riparian vegetation along a
portion of Arroyo Las Positas, and the City, on
behalf of Caltrans, shall create seasona wetlands
for the benefit of the California red-egged frog
and the Californiatiger salamander to compensate
for the loss of habitat for these two species
resultingfromtheProject.

The conservation easement shall be held by the
City or another entity qualified to hold
conservation easements subject to approva by
USFWS and DFG. USFWS and DFG shall be
named asthird—party beneficiaries.

Draft conservation easement language shall be
agreed uponby all partiesprior to Projectimpacts.

Recordation of the conservation easement shall
occur within 180 daysfollowing acquisition of the
compensation property and no later than
twenty—four  months  after  construction
commences.

Financial Assurances

The City, on behalf of Caltrans, shall provide and
be responsible for an endowment to manage the
habitat in perpetuity and monitor the conservation
easement using financial assurances such as an
escrow account or |etter of creditissued by the City
in favor of DFG prior to Project impacts. The
amount of the endowment shall be based on the
management plan prepared by the City and
approved by USFWS and DFG. DFG, the
California Wildlife Foundation, or another entity
approved by USFWS and DFG shall hold the
endowment in an amount agreed upon by USFWS
andDFG.

All steps necessary to complete the land
acquisition, conservation easement, funding
endowment, and afinal habitat management plan
shall be completed and approved by USFWS and
DFG as soon as possible but no later than
twenty—four monthsfollowing Projectimpacts.

Notificationand Reporting

USFWS and DFG must be notified within
twenty—four hours of the discovery of death or
injury to a San Joaquin kit fox, California tiger
salamander, and/or California red-egged frog
that occursdueto Project activities.

Cdtrans shall submit a post—construction
compliance report prepared by the on-site
biologist to the Sacramento USFWS office within
sixty calendar daysof the date of the compl etion of
construction activity. Although not a condition of
the BO, as amended, DFG requests a copy of the
post—construction compliance report. The report
shall include dates construction occurred; the
success of the Project in meeting compensation
and other conservation measures, and any
explanation of failure to meet such measures;
known Project effects on the San Joaguin kit fox,
Cdlifornia red-egged frog, and California tiger
salamander, including incidental take of any of
these species; documentation of employee
environmental education; and other pertinent
information.

Based on this consistency determination, Caltrans

does not need to obtain authorization from DFG under
CESA for take of San Joaquin kit fox that occursin car-
rying out the Project, provided Caltransimplementsthe
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Project as described in the BO, as amended (including
the Compensation Projects and Conservation Mea-
sures), and complies with the mitigation measures and
other conditionsdescribedintheBO and I TS, including
all amendments. Asstated intheBO, Caltransisrespon-
siblefor ensuring the City’s compliance with al provi-
sions of the BO, including but not limited to the terms
and conditionsset forthinthel TS, to befulfilled by the
City on behalf of Caltrans. However, if the Project as
described inthe BO, as amended, including the mitiga-
tion measures therein, changes or if USFWS again
amendsor replacesthe BO, Caltranswill need to obtain
from DFG anew consistency determination (in accor-
dance with Fish and Game Code section 2080.1) or an
incidental take permit (in accordance with Fish and
GameCodesection 2081).

DEPARTMENT OF FISH AND GAME

Department of Fish and Game — Public
Interest Notice
For Publication November 14, 2008
CESA CONSISTENCY DETERMINATION FOR
SWCA Environmental Consultants Desert Tortoise
Clearance for Quarry Operations
Riverside, San Bernardino, and Imperial Counties
2080-2008-026-06

The Department of Fish and Game (Department) re-
ceived noticeon October 24, 2008 that SWCA Environ-
mental Consultants (SWCA) proposes to rely on con-
sultation between federal agenciesto carry out aproject
that may adversely affect species protected by the
California Endangered Species Act (CESA). SWCA is
seeking permission to conduct desert tortoise (Gopher-
usagassizz) clearance surveysat eight quarries|ocated
at Riverside, San Bernardino and Imperial Counties,
California. SWCA reguests a determination allowing
their biologists to move desert tortoises out of harms
way if they are present on the work sites of the eight
quarry operations(Project).

TheU.S. Fishand Wildlife Service, on June 12, 2007,
issued a*“no jeopardy” Programmatic Federal Biologi-
cal Opinion (AESO/SE 22410-2007-F-0230 22410—
1996-F-0226) to the Bureau of Reclamation which
considers the federally threatened and state threatened
desert tortoise and authorizes incidental take for the
quarry operationsin the Lower Colorado River in Ari-

zona and California. The quarry operations consist of
obtaining rock material for use along the Colorado Riv-
er, access road use and maintenance, blasting at rock
faces, treatment of blasted rock materials to reach the
proper size for riprap or gravel for roads or other pur-
pOses.

Pursuant to California Fish and Game Code Section
2080.1, SWCA isrequesting a determination that Bio-
logica Opinion AESO/SE 22410-2007-F-0230
22410-1996—++-0226, which considers the quarry op-
erations, is consistent with CESA for the purposes of
desert tortoise removal. If the Department determines
the BO and ITS, issued for the quarry operations, are
consistent with CESA for the proposed Project, SWCA
will not be required to obtain an incidental take permit
under Fish and Game Code section 2081 for the Project.

DECIS ON NOT TO PROCEED

SUPERINTENDENT OF PUBLIC
INSTRUCTION

Title5. EDUCATION

State Superintendent of Public Instruction

NOTICE OF DECISION NOT TO PROCEED
Records Retention Regulations

Pursuant to Government Code section 11347, the
State Superintendent of Public Instruction (SSPI) has
decided not to proceed with title 5, division 1, chapter
16, subchapter 2, sections 1602016027 (Notice File
No. Z2008-0711-01, published July 25, 2008, in the
CdliforniaRegulatory Notice Register 2008, No. 30—Z,
page 1258), withdraws this proposed action for further
consideration.

The SSPI will initiate at alater date, with noticeasre-
quired by law, anew proposal to adopt regulations per-
taining to the same or similar subject matter. The SSPI
will also publishthisNotice of Decision Not to Proceed
ontheCaliforniaDepartment of Education’sWeb siteat
http://www.cde.ca.gov/re/lr/rr.
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OAL REGULATORY
DETERMINATION

OFFICE OF ADMINISTRATIVE LAW

DETERMINATION OF ALLEGED
UNDERGROUND REGULATIONS

(Pursuant to Government Code Section 11340.5
and Title 1, section 270, of the California Code
of Regulations)

The attachments are not being printed for practical
reasonsor space considerations. However, if youwould

like to view the attachments please contact Margaret
Molinaat (916) 324—6044 or mmolina@oal .ca.gov.

DEPARTMENT OF MENTAL HEALTH

STATE OF CALIFORNIA

OFFICE OF ADMINISTRATIVE LAW

2008 OAL DETERMINATION NO. 31
(OAL FILE NO. CTU 2008-0521-01)

REQUESTEDBY:
CONCERNING:

MarcAnthony L owell Endsley

Administrative Directive No.
15.16, issued by Patton State
Hospital, Department of Mental
Health, regarding restrictions
on patients mail, allowable
property, and disposition of
contraband.

DETERMINATION ISSUED PURSUANT TO
GOVERNMENT CODE SECTION 11340.5.

SCOPE OF REVIEW

A determination by the Office of Administrative Law
(OAL) evaluateswhether or not an action or enactment
by a state agency complieswith Californiaadministra-
tive law governing how state agencies adopt regula-

2006

tions. Nothinginthisanalysiseval uatesthe advisability
or the wisdom of the underlying action or enactment.
Our review is limited to the sole issue of whether the
challenged rule meetsthedefinition of a“regulation” as
defined in Government Code section 11342.6001 andis
subject to the Administrative Procedure Act (APA). If a
rule meets the definition of a regulation, but was not
adopted pursuant to the APA and should have been, itis
an “underground regulation” as defined in California
Code of Regulations,? title 1, section 250.3 OAL has
neither the legal authority nor the technical expertiseto
evaluate the underlying policy issues involved in the
subject of thisdetermination.

FACTUAL BACKGROUND

On May 21, 2008, Marc Anthony Lowell Endsley
(Petitioner) submitted apetitionto OAL challenging an
administrative directive issued by the Department of
Mental Health (Department) asan underground regula-
tion. Specifically, Petitioner challenges Administrative
Directive No. 15.16 (AD 15.16),* Allowable Items/
Contraband, which wasissued by Patton State Hospital
(Patton), a state hospital under the jurisdiction of the
Department. AD 15.16 wasissued by the Executive Di-
rector of Patton and became effective on November 15,
2006. Petitioner allegesthat AD 15.16 meetsthe defini-
tion of a “regulation” that should have been adopted
pursuant tothe APA.

Patton houses mental health patients under both civil
and forensic commitments. Patton is one of two state
hospitals required to house mentally disordered “pa-
tientsdetermined [ by the Department] to be high securi-
ty risk patients.” (Welf. & Inst. Code, sec. 7230.) Ac-
cordingly, a portion of the Patton patient population is
high security risk patients. Patton’s patient population
includes civil commitments under the Lanterman—Pe-
tris=Short (LPS) Act (Welf. & Inst. Code, sec. 5000 et
seg.) and the Sexually Violent Predator Act (SVPA)
(Welf. & Inst. Code, sec. 6600 et seq.). The portion of
Patton’s patient population that are forensic commit-
ments are placed or committed under Penal Code sec-

1 Unlessotherwise specified, all referencesareto the Government
Code.
2 Unless otherwise specified, all regulations are to the California
Code of Regulations and will be cited by title and section num-
bers.
3 As defined by title 1, section 250(a), an

“Underground regulation” means any guideline, criterion, bul-
letin, manual, instruction, order, standard of general application,
or other rule, including arule governing astate agency procedure,
that isaregulation asdefined in Section 11342.600 of the Govern-
ment Code, but has not been adopted asaregulation and filed with
the Secretary of State pursuant to the APA and is not subject to an
express statutory exemption from adoption pursuant to the APA.
4 See Exhibit 1 for a copy of AD 15.16.
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tions 702.3, 1026, 1370, 1370.1, 1372, 1610, 2684,
2962, 2964(a), 2972, 2974, and 6316.°

On June 23, 2008, OAL accepted the petition, which
waspublishedinthe CaliforniaRegulatory Notice Reg-
ister on July 4, 2008. The Department submitted a for-
mal response on August 18, 2008. Petitioner did not
submit arebuttal response and OAL received no public
commentstothispetition.

CHALLENGED RULE

Thepurposeof AD 15.16 setsforth restrictionson ac-
cessand possession of all patient® property identified as
contraband, how patients can acquire non—contraband,
“alowable” property through specified vendors, and
includescontrolson patient mail and patient funds.”

AD 15.16 providesdefinitions of itstermsand speci-
fiesrequired Patton personnel actionsrelated to there-
strictions and controls on contraband and patient mail.
The following are examples of the provisions in AD
15.16:

e Requirement that all incoming packages be
opened and searched for contraband.

e  Requirement that al incoming and outgoing mail
correspondence be opened and searched if
suspected of contai ning contraband.

e  Requirement that the patient may order itemsonly
from approved vendors.

e Definitions of “Contraband,” “Controlled Items,”
“Factory Sedled,” “Vendor,” and “Patient
Clothing & Property Card.” Many of these
definitionsarefurther definedinthedirective.

e Requirement for Patton personnel to track and
record all incoming mail and packages, to open all
mail subject to the AD 15.16 contraband
requirements, restrictions and controls, and to
allow patients to open “alowable” packages in
presence of designated Patton staff.

5 According to the Department’s website describing Patton’s pa-
tient population, viewed on October 16, 2008. (http://www.
dmh.ca.gov/Services _and_Programs/State Hospital s/Patton/
Legal_Commitments.asp.) The Penal Code sectionsthat apply to
Patton forensic commitments generally apply to criminal defen-
dants determined by courtsto beincompetent to stand trial or who
plead not guilty by reason of insanity, or to inmates or parolees
committed under order for psychiatric treatment.

6 AD 15.16 refersto Patton patients as“ Individuals.” We use the
term“ patients” for consistency with the Department’sregulations
and the Welfare and I nstitutions Code.

7 AD 15.16 appliesto all packages received for all patients, not
to just high security risk patients.

e Requirement that property only be acquired
directly from an approved vendor, which excludes
family or friends.®

e  Criteriafor identifying contraband and examples
of itemsor packaging that constitute contraband in
accordancewiththedirective.

e  Disposition of contraband at patient’soption: Item
is donated, destroyed or, at patient’s expense,
forwarded to addressee designated by patient.

e  Requirement for patientsto signa*“Lost/Damaged
Personal Property Liability Waiver” form for
itemsvalued at $100 or more.

e Requirement that a patient’s possession of more
than $15.00 constitutes contraband funds, and
confiscation and disposition of suchfunds.

e  Procedures and restrictions on storage and access
of alowable property, including size and space
limitations.

e Restrictions on access to allowed but supervised
and controlled items and related supervisory
responsibilitiesof designated Patton personnel.

e Requirement to confiscate all items not on the
“alowed list” or otherwise constituting
contraband, including contraband funds.

e  Prohibition on selling, trading, or giving any
property between patients.

e  Prohibition on the receipt of packagesthrough the
Patton Visiting Center.

e  Procedures for patients to request exceptions to
prohibited property and to amend the allowable
property list.

e  Proceduretoamendtheallowableproperty list.

AD 15.16 includes as many as eight attachments that
areincorporated by referenceinitsprovisions. Petition-
er only submitted Attachments A and B, both of which
provide further limitations and instructions in relation

to the AB 15.16 restrictions and controls on patient

property. Attachment A, (also titled “ Allowable [tems/
Contraband” ), lists specific items of “Approved
Items’ cross—referenced by the source of each type of
listed property, Patton personnel “monitoring require-

8 We note that patients may acquire property from family or
friends as an “approved source” pursuant to policy #12 in AD
15.16 and in the attached “ Allowabl e Items/Contraband” list (At-
tachment A to AD 15.16) in limited circumstances. However, the
AD 15.16 vendor definition expressly excludes family and
friends as a vendor.

9 Attachment A is also referred to as attached “guidelines’ or
“list” in the directive.
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ments,” and specific requirementslO related to each
type of property and its source. Attachment B, titled
“Suggested Vendors Providing Mail Order Services,”
providesnames, addresses, tel ephone numbersand web
siteinformation for approximately 40 vendors.

DETERMINATION

OAL determinesthat AD 15.16 meets the definition
of a“regulation” as defined in Government Code sec-
tion 11342.600 that should have been adopted pursuant
tothe APA.

AGENCY RESPONSE

On August 18, 2008, OAL received aresponse from
the Department. The Department arguesthat AD 15.16
does not meet the definition of aregulation for the fol-
lowingreasons:

1. AD 15.16isnot aregulation. Instead, the AD isa
guidetothestaff at Patton of allowableitemsat the
facility, contraband, and property received by
mail.

2. AD 15.16 does not apply generally and does not

“implement, interpret, or make specific’ any

statute. Itisnot quasi—legislative.

AD 15.16restatesstatelaw and regulation.

4. AD 15.16 isexempt from the APA becauseit falls
under the" internal management” exception.

5. AD 15.16isexempt fromthe APA by aregulation,
titte 9, California Code of Regulations, section
884, which was adopted in compliance with the
APA.

6. AD 15.16 should be viewed as permissive safety
and security measures, dueto the existenceof high
security risk patients and issues of safety and
security related to al patients and to Patton staff.
Patton should be all owed to create policy based on
the situation specific to the facility, and AD 15.16
addresses safety and security issues specific to
Patton.

7.  The issuance of AD 15.16 is similar to a “local
rule” issued by a state prison and exempted from
the APA by Penal Code section5058.

8. AD15.16isconstitutionally permissible.

w

UNDERGROUND REGULATIONS

Section 11340.5, subdivision (@), prohibits state
agencies from issuing rules unless the rules comply
withthe APA:

10 These requirements are under the heading, “Comments (In-
formation on limits, containers, etc.)”, but clearly specify re-
quirements depending on type of property and its source.

(a) No state agency shall issue, utilize, enforce, or
attempt to enforce any guideline, criterion,
bulletin, manual, instruction, order, standard of
general application, or other rule, which is a
regulation as defined in [Government Code]
Section 11342.600, unlessthe guideline, criterion,
bulletin, manual, instruction, order, standard of
general application, or other rule has been adopted
asaregulation andfiled with the Secretary of State
pursuantto[the APA].

Whenan agency issues, utilizes, enforces, or attempts
to enforce a rule in violation of section 11340.5 it
createsan underground regul ation asdefinedin Califor-
niaCodeof Regulations, title 1, section 250.

OAL may issue adetermination as to whether or not
an agency issued, utilized, enforced, or attempted to en-
forcearulethat meetsthedefinition of a“regulation” as
defined in section Government Code 11342.600 that
should have been adopted pursuant to the APA. An
OAL determination that an agency hasissued, utilized,
enforced, or attempted to enforce an underground regu-
lation isnot enforceabl e agai nst the agency through any
formal administrative means,1! but it isentitled to “ due
deference” inany subsequent litigation of theissue pur-
suantto Grier v. Kizer (1990) 219 Cal.App.3d 422 [ 268
Cal.Rptr. 244].

To determine whether an agency issued, utilized, en-
forced, or attempted to enforce an underground regula-
tion inviolation of Government Code section 11340.5,
it must be demonstrated that the agency ruleisa“regu-
lation” and not exempt fromthe APA.

ANALYSIS

Pattonisastate mental health hospital under thejuris-
diction of the Department. (Welf. & Inst. Code, sec.
4100.) Patton, like other state mental hospitals, haslim-
ited authority to act as an independent entity. The re-
sponsibility of governing all state mental hospitalslies
with the Department. Welfare and Institutions Code
section 4101 providesthat:

[A]ll of the institutions under the jurisdiction of the
State Department of Mental Health shall be governed
by uniform rule and regulation of the State Department
of Mental Health. . . .

Additionally, Welfare and Institutions Code section
4100 states:

11 We note that the Department’ s responseincluded arequest that,
if OAL findsthat AD 15.16 does meet the definition of aregula-
tion, that OAL allow the Department to continue use of AD 15.16
until regulations can be promulgated to avoid significant disrup-
tionsat Patton and to ensure the safety and security of the patients
and staff at Patton. OAL has no power to compel the Department
to discontinue use of AD 15.16. Such an order must be made by
acourt of competent jurisdiction.
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The department [of Mental Heath] has
jurisdiction over thefollowinginstitutions: . . .
(e) Patton StateHospital .

A determination of whether the challenged ruleisa
“regulation” subject tothe APA dependson (1) whether
thechallengedruleisa“regulation” withinthe meaning
of Government Code section 11342.600, and (2) wheth-
er the challenged rule falls within any recognized ex-
emptionfrom APA reguirements.

A regulation is defined in Government Code section
11342.600as:

[E]very rule, regulation, order, or standard of
general  application or the amendment,
supplement, or revision of any rule, regulation,
order, or standard adopted by any state agency to
implement, interpret, or make specific the law
enforced or administered by it, or to govern its
procedure.

In Tidewater Marine Western, Inc. v. Victoria Brad-
shaw (1996) 14 Cal.4th 557, 571 [59 Cal .Rptr.2d 186],
the CaliforniaSupreme Court found that:

A regulation subject to the Administrative
Procedure Act (APA) (Gov. Code, § 11340 et seq.)
hastwo principal identifying characteristics. First,
the agency must intend itsrule to apply generally,
rather than in a specific case. The rule need not,
however, apply universally; a rule applies
generally solong asit declares how acertain class
of cases will be decided. Second, the rule must
implement, interpret, or make specific the law
enforced or administered by the agency, or govern
the agency’s procedure (Gov. Code, § 11342,
subd. (g)).12

The first element of aregulation is whether the rule
applies generally. AD 15.16 applies to all Patton pa-
tients who send or receive mail or packages, to family
and friends of al Patton patients and vendors who send
or receive mail or packagesto any Patton patient, to all
vendors from whom Patton patients might acquire
property, and to Patton staff. As Tidewater pointsout, a
rule need not apply to all personsin the state of Califor-
nia. Itissufficientif theruleappliesto aclearly defined
class of persons or situations. Patients committed to
Patton, their family and friends, employees of Patton,
and vendors are clearly defined classes of persons. The
firstelementis, therefore, met.

The second element established in Tidewater is that
the rule must implement, interpret or make specific the
law enforced or administered by the agency, or govern
the agency’s procedure. The*law enforced or adminis-
tered by the agency” also applies when an agency rule

12 Section 11342(g) was re-numbered to section 11342.600 in
2000 without substantive change.

implements, interprets or makes specific its own regu-
lations.

As noted above, Welfare and Institutions Code sec-
tion 4100 states that the Department has jurisdiction
over Patton, and Welfare and I nstitutions Code section
4101 requires all of the institutions under the jurisdic-
tion of the Department be governed by uniform ruleand
regulation of the Department. AD 15.16 establishesre-
quirements, restrictions, and controls on access and
possession of patient property identified as contraband,
how patients may acquire non—contraband, “allow-
able” property through specified vendors, and includes
controls on patient mail and patient funds. AD 15.16,
therefore, implements Welfare and Institutions Code
sections 4100 and 4101 which deal with the Depart-
ment’s responsibilities to adopt regulations to govern
statehospitals.

Additionally, AD 15.16 implements, interprets or
makes specific the Department’s own regulations in
title 9, section 884. For example, title 9, section 884(h)
provides:

(b) Non—-LPS Patients have the following rights,
subject todenial for good cause:

(2) A right to keep and use personal possessions
as space permits, except items and materials that
arelisted ascontraband by thefacility.

(7) A right to receive packages. Designated
facility employees shall open and inspect al
incoming and outgoing packages addressed to and
from patients for contraband. Limitations on the
size, weight and volume, and frequency/number
of packages allowed shall be specified by formal
facility policy. (Emphasisadded.)

By establishing requirements, restrictions, and con-
trols on access and possession of patient property, AD
15.16 implements, interprets or makes specific title 9,
section 884, the regul ations administered and enforced
by the Department, in the same manner that it imple-
ments Welfare and Institutions Code sections 4100 and
4101. The second element in Tidewater is, therefore,
met. Having met both elements of Tidewater, OAL de-
terminesthat AD 15.16 meetsthe definition of “regula-
tion” in Government Code section 11342.600.

Thefinal issueto examineiswhether AD 15.16 falls
within an exemption from the APA. Government Code
section 11346 requiresthat an exemption fromthe APA
must be an express statutory exemption. Wefind no ex-
pressAPA exemptionsthat would apply toAD 15.16.

AGENCY RESPONSE

In its response, the Department makes several argu-
mentsfor finding that AD 15.16 does not meet the defi-
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nition of aregulation. Wewill addresseach argumentin
turn.

1. AD 15.16isnot aregulation. Instead, the AD isa
guidetothestaff at Patton of allowableitemsat the
facility, contraband, and property received by
mail.

Government Code section 11340.5 specifically pro-
hibits guidelines that meet the definition of “regula-
tion.” Government Codesection 11340.5 states:

(& No state agency shall issue, utilize, enforce, or
attempt to enforce any guideline, criterion,
bulletin, manual, instruction, order, standard of
general application, or other rule, which is a
regulation asdefined in Section 11342.600, unless
the gquideline, criterion, bulletin, manual,
instruction, order, standard of general application,
or other rule has been adopted as aregulation and
filed with the Secretary of State pursuant to this
chapter. (Emphasisadded.)

AD 15.16, as determined above, meets both the ele-
ments of Tidewater and, therefore, meets the definition
of “regulation.”

Furthermore, thedesignation of achallengedruleasa
“guide” is not dispositive of the challenged rule's true
nature. In State Water Resources Control Board v. OAL
(1993) 12 Cal.App.4th 697, 702[ 16 Cal.Rptr.2d 25], the
Courtheld:

The Legidlature established the OAL as a centra
office with the power and duty to review
administrative regulations. The Legislature
expressed itsreasonsin no uncertain termsstating,
in essence, that it was concerned with the
confusion and uncertainty generated by the
proliferation of regulations by various state
agencies, and that it sought to alleviate these
problemsby establishing acentral agency withthe
power and duty to review regulations to ensure
that they are written in a comprehensible manner,
are authorized by statute and are consistent with
other law. (Gov. Code, 88 11340, subd. (e), and
11340.1.) In order to further that function, the
relevant Government Code sections are careful to
provide OAL authority over regulatory measures
whether or not they are designated “regulations”
by the relevant agency. In other words, if it looks
like aregulation, readslike a regulation, and acts
likearegulation, it will be treated asaregulation
whether or not theagency in question solabeled it.
(Emphasisadded.)

Thus, the fact that the Department asserts that the
challenged AD isa*“guide’ doesnot keep it from being
found to bea“regulation,” and subsequently subject to
theAPA, asOAL concluded above.

2. AD 15.16 does not apply generally and does not
“implement, interpret, or make specific’ any
statute. Itisnot quasi— egidative.

As noted above, the Tidewater case does not require
that all personsin the state be affected by therule. Rath-
er, it is enough that the rule apply to a clearly defined
classof persons. AD 15.16isarulethat appliesgeneral -
ly because it declares how a certain open classes of
cases will be decided, those involving Patton patients,
their family, friends, and correspondents, vendors, and
Patton staff.

As discussed above, AD 15.16 implements, inter-
prets, or makes specific Welfare and Institutions Code
sections4100 and 4101, which give authority to the De-
partment to adopt regul ationsfor Patton.

Finally, AD 15.16 is “quasi—-legidative.” Tidewater
states:

A written statement of policy that an agency
intends to apply generaly, that is unrelated to a
specific case, andthat predictshow theagency will
decide future cases is essentially legidative in
natureevenif it merely interpretsapplicablelaw.13

Among other requirements, AD 15.16 limits how
Patton patients may acquire property, and requires that
all packages be searched for contraband and logged.
TheDepartment intends AD 15.16 to apply generally to
patients and their familiesand friends. AD 15.16 states
how the Department will decide al future handling of
mail received or sent by patients. Therefore, it isquasi—
legidlative action on the part of the Department and is
subjecttothe APA.

3. AD15.16restatesstatelaw andregulation.

The Department’s response statesthat AD 15.16isa
restatement of general caselaw decisionsfor searching
patient mail for contraband, essentially based on agov-
ernmental interest involved in ensuring the security and
safety of the patients, staff, and community at ahigh se-
curity facility such as Patton. (See Department re-
sponse, p. 4.) The Department did not provide the case
law nor did the Department provide legal citations to
demonstrate how AD 15.16 isarestatement of thisgen-
eral caselaw. Further, OAL did not find any law to sup-
port thisargument.

The Department’s response argues that, based on the
general case law, it has the authority and the necessity
for having rulesthat govern patient’s property and mail.
OAL does not dispute that the Department has the au-
thority and the necessity to adopt rules that govern pa-
tient’sproperty and mail. And, astate agency must meet
the “authority” and “necessity” standards (Gov. Code,
secs. 11349 and 11349.1) when adopting regulations.
However, these standards do not come into play when

13 Tidewater, supra, at 574-575.
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determining whether a challenged rule is an under-
ground regulation. Rather, the soleissue iswhether the
challenged rulemeetsthedefinition of a“regulation” as
defined in Government Codes section 11342.600 and is
subjecttothe APA.

The Department further arguesthat AD 15.16isare-
statement of its own regulations, intitle 9, section 884,
subdivisions(b)(6) and (b)(7),14which provide:

(b) Non—LPS Patients have the following rights,
subject todenial for good cause:

(6) A right to have access to letter writing
materialsand to mail and receive correspondence.
Designated facility employees shall open and
inspect all incoming and outgoing mail addressed
to and from patients for contraband. Confidential
mail, as defined in Section 881(c), shall not be
read. Limitations on size, weight and volume of
mail shall be specified by formal facility policy.

(7) A right to receive packages. Designated
facility employees shall open and inspect al
incoming and outgoing packages addressed to and
from patients for contraband. Limitations on the
size, weight and volume, and frequency/number
of packages alowed shall be specified by formal
facility policy.

The Department arguesthat the AD 15.16 provisions
for opening and searching patient mail for contrabandis
arestatement of law. Specificaly, it is arestatement of
“[d]esignated facility employees shall open and inspect
al incoming and outgoing mail addressed to and from
patients for contraband,” found in both of the above-
cited subdivisionsof title9, section 884.

If al AD 15.16 established was the above—quoted
language in the subdivisions of title 9, section 884, ei-
ther verbatim or in similar terms, the provisions for
opening and searching patient mail for contraband
would bearestatement of law. However, AD 15.16 goes
further than this as shown in the examples above. For
example, AD 15.16 sets forth the type of package that
will be searched for contraband in all casesbased onthe
sourceof the packageor onthetypeof packaging used.

Additionally, title 9, section 884 applies entirely to
non—L PS patients. Patton’s patient population includes
LPS commitments. The Department did not cite any
law demonstrating how AD 15.16 restates|aw applica-
bletoL PScommitments.

Similarly, the Department’s response to the entirety
of AD 15.16 relies on the fact that Patton has statutory
responsibility over “high security risk patients” under
Welfare and Institutions Code section 7230. Whileitis

14 The Department erroneously cites subdivisions (a)(6) and
(a)(7) of title 9, section 884. The relevant subdivisionsto title 9,
section 884 are (b)(6) and (b)(7).

likely that some civil and forensic commitments at Pat-
ton pose a security risk, not all such patients are “high
security risk patients” under Welfare and Institutions
Code section 7230.1° It is also likely that a substantial
portion of the Patton patient popul ation pose no security
risk at all. Notwithstanding, the Department did not cite
any law toshow how AD 15.16 or itsprovisionsareare-
statement of law applicable to the Patton patient popu-
lation, regardless of any security risk posed by its pa-
tients.

The Department also argues that language in title 9,
section 884(b)(1), combined with the definition of con-
traband in title 9, section 881(g), alows Patton “to
create their own list and policies and procedures de-
pending onthefacility” suchthat AD 15.16 isarestate-
ment of law. (See Department response, p. 4.) Similar to
the above analysis, if all AD 15.16 established wasthe
same definition of contraband intitle 9, section 881(e),
either verbatimor insimilar terms, it would be arestate-
ment of law. However, AD 15.16 goesfurther than this
for thesamereasonsexplained above.

The Department’srelianceon languageintitle 9, sec-
tion 884(b)(1) also fails to support AD 15.16 as are-
statement of law. Thissection provides:

(b) Non—-LPS Patients have the following rights,
subject todenial for good cause:

(1) A right to keep and use personal possessions
as space permits, except items and materials that
are listed as contraband by the facility. Each
facility shall makeacopy of the contraband listing
available on all treatment units and public areas
within the facility. Each patient shall receive a
copy of thecontraband listing upon admission.

If AD 15.16 provided the above—quoted language
from title 9, section 884(b)(1) or used similar terms, it
would bearestatement of law. However, AD 15.16 goes
further than this as shown in the examples of its provi-
sions and, accordingly, is not a restatement of title 9,
section 884(h)(1).

Accordingly, the AD 15.16 provisions are not mere
restatements of law. They meet the definition of “regu-
lation” and should have been adopted pursuant to the
proceduresinthe APA.

15 High security risk patients under Welfare and I nstitutions Code
section 7230 are determined by the Department pursuant to Wel-
fare and Institutions Code section 7228, which only appliesto fo-
rensic commitments under Penal Code sections 1026 and 1370.
Not all forensic commitmentsunder these sectionsare necessarily
“high security risk patients.” Moreover, commitments under
these sections comprise only a small portion of Patton’s forensic
patient population. Patton’s patient population include forensic
commitments that are committed under other Penal Code sec-
tions, as well as LPS and SVPA civil commitments pursuant to
Welfare and Institutions Code section 5000 et seq. (Lanterman—
Petris-Short Act) and section 6600 et seq. (Sexually Violent Pred-
ator Act).
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4, AD 15.16isexempt fromthe APA becauseit falls
under the“internal management” exception.
Government Code section 11340.9(d) exempts from
compliance with the APA any rulethat “relates only to
the internal management of the state agency.” This ex-
emption fromthe APA hasbeen construed very narrow-
ly. The California Court of Appea in Grier v. Kizer
summarizescaselaw oninternal management, stating:
Armistead v. Sate Personnel Board [citation]
determined that an agency rule relating to an
employee's withdrawal of his resignation did not
fall within the internal management exception.
The Supreme Court reasoned the rule was
‘designed for use by personnel officers and their
colleaguesinthevariousstate agenciesthroughout
the state. It interprets and implements [a board
rule]. It concerns termination of employment, a
matter of import to all state civil service
employees. It is not a rule governing the board's
internal affairs. [Citation.] “Respondents have
confused the internal rules which may govern the
department’s procedure . .. and the rules
necessary to properly consider the interests of all
. . .under the. . .statutes. . ..” [Fn. omitted.]
. . .[Citation; emphasisadded by Grier court.]
Armistead cited Poschman v. Dumke [citation],
which similarly rejected a contention that a
regulation related only to internal management.
The Poschman court held: “Tenure within any
school system is a matter of serious consequence
involving an important public interest. The
consequences are not solely confined to school
administration or affect only the academic

community.” . . .[Citation.]
Relying on Armistead, and consistent therewith,
Soneham V. Rushen [citation] held the

Department of Corrections adoption of a
numerical classification system to determine an
inmate’s proper level of security and place of
confinement ‘extend[ed] well beyond matters
relating solely to the management of the internal
affairs of the agency itself [,]’ and embodied ‘a
rule of general application significantly affecting
themaleprison population’ initscustody.

By way of examples, the above mentioned cases
disclosethat the scope of theinternal management
exceptionisnarrow indeed. Thisisunderscored by
Armistead’s holding that an agency’s personnel
policy was a regulation because it affected
employee interests. Accordingly, even internal
administrative matters do not per sefall withinthe
internal management exception. . . .16

16 Grier v. Kizer, supra, at 436.
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The internal management exemption has been judi-
cialy determined to be narrow in scope.l” The courts
apply theinternal management exemption if the “ regu-
lation” at issue (1) affectsonly the employees of theis-
suing agency,18 and (2) does not address amatter of se-
rious conseguence involving an important public inter-
est.19 In order for arule or procedure to fall within the
internal management exemption, it must meet both of
thesetwo prongs.

AD 15.16 failsto meet the first prong. AD 15.16 af -
fectsmorethan employeesof the Department. It al so af-
fects Patton patients, their family, friends, and corre-
spondents, and vendors.20 Therefore AD 15.16 doesnot
fall withintheinternal management exemption.

5.  AD 15.16isexempt fromthe APA by aregulation,
title 9, California Code of Regulations, section
884, which was adopted in compliance with the
APA.

The Department argues that the plain language in of
title 9, section 884 provides “ specific exemptions’ that
allows each facility to determine policy addressing in-
dividual needs of the facility, such that certain provi-
sions of AD 15.16 are exempt from the APA. Since
these title 9 regulations were adopted in compliance
with the APA, they are legally valid exemptions to the
APA that allow state hospitalsto adopt additional regu-
lationswithin the scope of the specific exemption. (De-
partment response, pp. 4 and 5) The following provi-
sionsare examplesof languagefromtitle 9, section 884
that the Department relieson:

e “Eachfacility shall makeacopy of the contraband
listing available on al treatment units and public
areas within the facility” (title 9, section
884(b)(1).)

“Limitations on size, weight and volume of mail

shall be specified by formal facility policy.” (Title

9, section 884(b)(6).)

The Department argues that the plain language in of

title 9, section 884(b)(1) allows any state mental hospi-

tal “to create their own list and policies and procedures
depending on the facility,” such that AD 15.16 is ex-
empt from the APA. (Department response, p. 4.) Simi-

larly, the plain language in of title 9, section 884(b)(6)

allows any state mental hospital “in regards to the li-

mitation of size, weight, and volume, the facility is al-

1714.

18 See Armistead v. Sate Personnel Board (1978) 22 Cal.3d 198,
149 Cal.Rptr. 1; Soneham v. Rushen (Stoneham 1) (1982) 137
Cal.App.3d 729, 188 Cal.Rptr. 130; Poschman v. Dumke (1973)
31 Cal.App.3d 932, 107 Cal.Rptr. 596.

19 See Poschman, supra, 31 Cal.App.3d at 943, 107 Cal.Rptr. at
603; and Armistead, supra, 22 Cal.3d at 203-204, 149 Cal.Rptr.
at 3-4.

20 Because AD 15.16 does not meet thefirst prong of the“internal
management” exemption, there is no need to discuss or analyze
the second prong.
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lowed to create apolicy based on the situation of thefa-

cility such as patient property, space, the capabilities of

thefacility, and safety and security of thefacility.” (De-

partment response, p.5.)

Such an interpretation of this or similar language is
prohibited by the plain language of the APA, which ex-
empts state agencies from APA requirements “only to
the extent the legislation shall do so expressly.” (Gov-
ernment Code section 11346; emphasis added.) Con-
trary tothe Department’ sarguments, such aninterpreta-
tion of agency’sown regulationswould meet the defini-
tion of aregulation under the two—part Tidewater test
discussed above, requiring compliance with the APA.
Agencies can only accomplish an exemption from the
APA through legidlation. Accordingly, neither the
above—cited examples in title 9, section 884 exempts
AD 15.16fromthe APA.

6. AD 15.16 should be viewed as permissive safety
and security measures, dueto the existence of high
security risk patients and issues of safety and
security related to all patients and to Patton staff.
Patton should be allowed to create policy based on
the situation specific to thefacility, and AD 15.16
addresses safety and security issues specific to
Patton.

OAL sympathizes with the need to ensure the safety
and security of the state hospitals and the people who
liveand work there. However, thisdeterminationislim-
ited to the single issue of whether AD 15.16 meetsthe
definition of a regulation. We have no authority to
createan exemption fromthe APA based uponthesitua-
tion found in state hospitals. That is the purview of the
Legidature.

7. The issuance of AD 15.16 is similar to a “local
rule” issued by a state prison and exempted from
the APA by Penal Code section5058.

In Penal Code section 5058(c), the L egislature estab-
lished anexemptiontothe APA, the“local rule” exemp-
tion, applicable only to individual prisons and correc-
tional facilities under the jurisdiction of Department of
Corrections and Rehabilitation (Corrections). Penal
Codesection 5058(c) providesin pertinent part:

Thefollowing are deemed not to be “regulations’
as defined in Section 11342.600 of the
Government Code:

(1) Rulesissued by the director [of Corrections]
applying solely to a particular prison or other
correctional facility. . . .(Emphasisadded.)

The express terms of Pena Code section 5058(c)
clearly apply only to prisons and correctional facilities
under the jurisdiction of Corrections, and accordingly
do not apply to state hospitals under the jurisdiction of

the Department. Penal Code section 5058(c) was en-
acted by the Legislaturein recognition that each prison
or correctional facility under the jurisdiction of Correc-
tionsmay have conditionsuniqueto that prison. In such
cases, theindividual prison or correctional facility may
adopt rulesto address those conditions without foll ow-
ing the requirements of the APA. The situation that the
Department facesisvery similar to that of Corrections.
However, OAL does not have the authority to apply to
the Department astatutethat specifically appliesonly to
prisonsor correctional facility under the jurisdiction of
Corrections. Thisisadecision that must be made by the
Legidature.

The Department cites Welfare and Institutions Code
section 4107, which givesauthority to Correctionsover
the security of certain patient commitments to Patton.
Essentially, the Department argues that the Penal Code
section 5058 “local rule” exemption should apply be-
cause, under Welfare and Institutions Code section
4107,

[Corrections] is actually responsible for packages
comingin[to Patton]. Theintegrity and security of
[Patton’'s] compound perimeters is the
responsibility of the California Department of
Corrections and Rehabilitation, as well as other
specific areas including the package room. The
package room receives the mail and packages that
arebeing received. [Corrections| also managesthe
visitation room and what is permissible into the
facility. (Department response, p. 6.)

Our review of Welfare and Institutions Code section
4107 and other sections in the same chapter confirms
that Corrections has some amount of jurisdiction and
authority related to security at Patton. However, noth-
ing in these sections provides express statutory lan-
guagefor applyingthe“local rule” exemption under Pe-
nal Code section 5058(c). State hospitals are under the
jurisdiction of the Department and OAL does not have
authority to extend the “local rule” exemption to them
for thereasonsstateabove.

8. AD15.16isconstitutionally permissible.

The Department argues that, pursuant to Martyr v.
Mazur—Hart (1992) 789 F. Supp. 1081, forensic pa-
tients at state mental hospitals do not have a right for
their mail or packages to received free of searches for
contraband.

The constitutionality of the provisions of AD 15.16
and whether the patients do or do not have specific
rights is not determinative of whether AD 15.16 isan
underground regulation. The sole issue is whether the
challenged rule meets the definition of “regulation” as
defined in Government Code section 11342.600 and is
subject tothe Administrative Procedure Act.
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CONCLUSION

OAL findsthat AD 15.16isa“regulation” asdefined
in section 11342.600, does not fall within any express
statutory APA exemption, and therefore, it should have
been adopted pursuanttothe APA.

Date: October 31, 2008

s
SusanLapsley
Director

/9
RichardL. Smith
Staff Counsel

Officeof AdministrativeLaw
300 Capitol Mall, Suite 1250
Sacramento, CA 95814

SUMMARY OF REGULATORY
ACTIONS

REGULATIONS FILED WITH
SECRETARY OF STATE

This Summary of Regulatory Actions lists regula-
tionsfiled with the Secretary of State on the datesindi-
cated. Copies of the regulations may be obtained by
contacting the agency or from the Secretary of State,
Archives, 1020 O Street, Sacramento, CA 95814, (916)
653—7715. Please have the agency name and the date
filed (seebel ow) when making arequest.

File# 2008-0925-03
CALIFORNIA HORSERACINGBOARD
Coupling of Horses

Thisregulatory action creates an exception to the re-
guirement to couple racehorses (i.e. treat them as a
single betting interest) racing in the same race and
owned by the same owner(s) if the horses are thorough-
breds trained by different trainers and owned by part-
nershipsthat meet specified criteria.

Titled

CaliforniaCodeof Regulations
AMEND: 1606

Filed 10/30/2008
Effective11/29/2008

Agency Contact: Harold Coburn  (916) 263-6397

File#2008-0917-03
CALIFORNIA INSTITUTE FOR REGENERATIVE
MEDICINE
Intellectua Property & Revenue Sharing — For—Profit
Organizations

Thisregulatory action deal swith accessrequirements
for productsdevel oped by for—profit granteesand reve-
nuesharing requirementsfor for—profit grantees.

Titlel7

CdiforniaCodeof Regulations
AMEND: 100407, 100408

Filed 10/30/2008

Effective 11/29/2008

Agency Contact: C. Scott Tocher  (415) 396-9136
File#2008-1010-01

DEPARTMENT OF CORRECTIONSAND REHABI-
LITATION

Inmate Transfers

Pursuant to Governor Schwarzenegger's October 4,
2006 Prison Overcrowding State of Emergency Procla-
mation, this rulemaking action amends provisions in
Title 15 of the CaliforniaCode of Regulationstoimple-
ment the California Out—of—State Correctional Facility
Program. Therulemaking establisheseligibility andin-
eligiblity criteria, certain due processrequirements, and
alist of priorities for transfer of California prison in-
mates to out—of—state correctional facilities to relieve
overcrowding of inmatesin California correctional fa-
cilities.

Title15
CaliforniaCodeof Regulations
AMEND: 3000, 3375, 3376.1, 3379
Filed 10/30/2008
Effective10/30/2008
Agency Contact: KellyMedina  (916) 341-7390
File#2008-1027-02
DEPARTMENT OF FOOD AND AGRICULTURE
Asian CitrusPsyllid Interior Quarantine

This rulemaking will expand the existing regulated
quarantine area approximately 1,953 square miles in
Imperial and San Diego counties for the Asian Citrus
Psyllid (* ACP”) Diaphorinacitri due to recent discov-
eriesof thispest. Both county agricultural commission-
ershaverequested the action by the Department of Food
and Agriculture.

Title3

CaliforniaCodeof Regulations

AMEND: 3435(b)

Filed 10/29/2008

Effective10/29/2008

Agency Contact: Stephen S. Brown (916) 654-1017
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File#2008-0926-01
DEPARTMENT OF FOOD AND AGRICULTURE
CitrusAssessments

Inthisregulatory action, the Department of Food and
Agriculture adopts, amends, and repeals regulations
pertaining to citrus assessments under Food and Agri-
cultural Code sections 48000 through 48003 and per-
taining to theinspection and sampling of citrusfor seri-
ousdamageduetofreezing.

Title3

CaliforniaCodeof Regulations
ADOPT: 1430.142 AMEND: 1430.43 REPEAL:
1430.44.5

Filed 10/30/2008

Effective 11/01/2008

Agency Contact: Rick S. Jensen

Filett 2008—0930-06
DEPARTMENT OFINSURANCE
Changesto Rule 94 of theRulesand RatesM anual

This action updates Rule 94 of the Automobile As-
signed Risk Plan’s Simplified Manua of Rules and
Rates to add new rating factors for alimousine with a
seating capacity greater than eight that makes trips of
more than 50 miles and eliminating the rating factors
for abingo bustraveling morethan 50 miles.

Title10

CadliforniaCodeof Regulations
AMEND: 2498.5

Filed 11/03/2008
Effective12/03/2008

Agency Contact: MikeRiordan

Filett 2008-0924-01
DEPARTMENT OFMOTORVEHICLES
Employer Testing Program

Thisrulemaking allowsthird—party examiners of ap-
plicants for Class A or B commercial drivers' licenses
to satisfy therequirement that they conduct an examina-
tion of an applicant at |east once every 90 days by con-
ducting an examination of a driver who aready has a
commercia Class A or B license. The rulemaking up-
dates numerous forms used in the Employer Testing
Programtotherevisionscurrently inuse. Therulemak-
ing also addsanew DMV form (Employer Testing Pro-
gram Agreement) which isrequired by federal regula-
tions.

Title13

CaliforniaCodeof Regulations
AMEND: 25.06, 25.07, 25.08, 25.09, 25.10, 25.14,
25.15, 25.16, 25.17, 25.18, 25.19, 25.20, 25.21,
25.22

Filed 11/03/2008
Effective12/03/2008

Agency Contact: Randi Calkins

(916) 427-1100

(415) 538-4226

(916) 657-8898

Filett 2008-0919-02

DEPARTMENT OF PUBLICHEALTH

Revised Drinking Water Standard for Arsenic
Thisactionlowerstheallowableamount of arsenicin

public water systems, making the maximum contami-

nant level the same asthe primary federal standard that

wassetin 2006.

Title22

CdliforniaCodeof Regulations
AMEND: 64413.1, 64414, 64431, 64432, 64432.2,
64432.8,64433.3,64445.1, 64447.2, 64482

Filed 10/29/2008
Effective11/28/2008
Agency Contact: Laurel Prior

File#2008-1017-03
FAIRPOLITICAL PRACTICESCOMMISSION
COLA for Gifts, Contributionsand ExpenditureLimits
These regulations concern Contribution Limit and
Voluntary Expenditure Ceiling Amounts; Definition of
Economic Interest; Source of Gifts; Provisions of Con-
flict of Interest Codes; Gift Limit Amount; Definition
of “Informational Material”; and Return, Donation, or
Reimbursement of aGift.

Title2
CaliforniaCodeof Regulations
AMEND: 18545, 18703.4, 18730, 18940.2,
18942.1,18943
Filed 10/31/2008
Effective 11/30/2008
Agency Contact:

VirginiaL atteri—Lopez

File#2008-1017-02
FAIRPOLITICAL PRACTICESCOMMISSION
Principal Officers
TheFair Political Practices Commissionisamending
section 18427, and adopting section 18402.1, title 2,
CaliforniaCode of Regulations. These sectionsare en-
titled “Duties of Treasurers and Candidates With Re-
spect to Campaign Statements,” and “Principal Offi-
cers,” respectively.
Title2
CaliforniaCodeof Regulations
ADOPT: 18402.1 AMEND: 18427
Filed 10/31/2008
Effective 11/30/2008
Agency Contact:
VirginiaL atteri—Lopez

File#2008-0917-02
FISH AND GAMECOMMISSION
Crabs—Open Season
The Fish and Game Commission (Commission)
seeksto amend section 29.85 of title 14 of the California

(916) 4407673

(916) 324-3854

(916) 324-3854

2015



CALIFORNIA REGULATORY NOTICE REGISTER 2008, VOLUME NO. 46-Z

Code of Regulationsrelating to the opening of the sea-
son for recreational taking of Dungeness crab in Del
Norte, Humboldt and Mendaocino counties. Specifical-
ly, the Commi ssion seeksto changethe opening datefor
recreational taking of Dungeness crab fromthelast Sat-
urday in November to be the first Saturday in Novem-
ber.

Title14

CdliforniaCodeof Regulations
AMEND: 29.85

Filed 10/30/2008
Effective10/30/2008

Agency Contact: Sheri Tiemann  (916) 6549872

File#2008-0918-03
PHYSICIAN ASSISTANT COMMITTEE
Citationand Fine

Thisaction amendsthe Committee’ sexisting citation
and fine regulation authorized by Business and Profes-
sionsCodesections125.9and 148to:

1) Increase the maximum fine authorized from $2500
to $5000.

2) Add violation of Business and Professions Code
section 119 tothelist of statutesthe violation of which
issubjecttocitationandfine.

3) Codify thefactorsto be considered prior toimposi-
tion of finehigher than $2500.

Title16

CdiforniaCodeof Regulations

AMEND: 1399.571

Filed 10/30/2008

Effective 11/29/2008

Agency Contact: GlennL. Mitchell (916) 561-8783

File#2008-1030-02

STATEWATER RESOURCESCONTROL BOARD
Emergency Fee Regulations to Conform With Budget
Act 2008-09

On October 7, 2008, the State Water Resources Con-
trol Board adopted Resolution 2008-0074, which re-
vised theemergency water right and water quality certi-
fication fee regulations and schedules to be consistent
with the revenue levels set forth in the Budget Act for
Fiscal Year (FY) 2008-2009. Under the Water Code
and existing regulations, a person filing a water right
application, petition, registration, or other filing, must
pay afiling feetothe State Water Board. EXxisting regu-
lations aso establish annual fees for water right per-
mits, licenses, water leases, and applications for water
quality certification under Clean Water Act (CWA) sec-
tion 401 for an activity that involvesahydroelectric fa-
cility licensed by the Federal Energy Regulatory Com-
mission (FERC). In general, these emergency regula-

tionswould adjust thefee scheduleto (1) reducefeesfor
most applications for temporary permits filed under
Water Code section 1426; (2) increasethelimitonfiling
feesfor the largest (in terms of quantity of water to be
appropriated or transferred) applications, petitions, and
water transfers; and (3) increase annual feesfor projects
under review for CWA section 401 certification in con-
nection with FERC licensing and for projects issued
FERC licenses. The proposed fee schedule will result
in no changeinthe annual feesfrom FY 2007—2008 for
water right permits and licenses; accordingly, fees for
most of the current water right fee payerswould remain
unchanged. The proposed revision will also amend the
requirementsfor petitionsfor reconsideration.

Title23

CdliforniaCodeof Regulations
AMEND: 1062, 1064, 1077, 3833.1
Filed 11/05/2008

Effective 11/05/2008

Agency Contact: Erin Mahaney

Filet# 2008-0926-06
VICTIM COMPENSATION AND GOVERNMENT
CLAIMSBOARD
Hearingsfor Indemnification of CitizensBenefitingthe
Publicand Indemnification of Victimsof Crime
Thisfiling revises the existing regulations regarding
hearings for indemnification of citizens benefiting the
public and indemnification of victims of crime. This
filing is submitted pursuant to section 100 of title 1 of
the CaliforniaCode of regul ationsas being without reg-
ulatory effect.

Title2

CaliforniaCodeof Regulations
AMEND: 647.1, 647.2, 647.3, 647.20, 647.20.1,
647.21, 647.22, 647.23, 647.24, 647.25, 647.26,
647.30, 647.31, 647.32, 647.33, 647.35, 647.36,
648.1,648.3,648.5, 649.20, 649.21
Filed 11/03/2008

Agency Contact: RoslynMack

CCR CHANGES FILED
WITH THE SECRETARY OF STATE
WITHIN June 4, 2008 TO
November 5, 2008

All regulatory actionsfiled by OAL during this peri-
od are listed below by California Code of Regulations
titles, then by datefiled with the Secretary of State, with
theManual of Policiesand Procedures changesadopted
by the Department of Social Serviceslistedlast. For fur-
ther information on a particular file, contact the person
listed in the Summary of Regulatory Actions section of
the Notice Register published on the first Friday more
thanninedaysafter thedatefiled.

(916) 341-5187

(916) 4913752

2016
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Title2
11/03/08

10/31/08

10/31/08
10/22/08
10/21/08

10/20/08

09/04/08
09/04/08
08/14/08

08/08/08

07/16/08
07/10/08
07/10/08
07/08/08
06/26/08
06/17/08
06/11/08
06/11/08
06/11/08

Title3
10/30/08

10/29/08
10/28/08
10/22/08
10/20/08
10/20/08
10/17/08
10/15/08
10/14/08
10/14/08
10/01/08
09/24/08
09/23/08
09/23/08
09/18/08
09/17/08
09/11/08
09/10/08
09/05/08
09/03/08
09/02/08

AMEND: 647.1, 647.2, 647.3, 647.20,
647.20.1, 647.21, 647.22, 647.23,
647.24, 647.25, 647.26, 647.30, 647.31,
647.32, 647.33, 647.35, 647.36, 648.1,
648.3,648.5, 649.20, 649.21
AMEND: 18545, 18703.4,
18940.2,18942.1,18943
ADOPT: 18402.1 AMEND: 18427
ADOPT: 59600

ADOPT: 1859.41.1, 1859.42.1 AMEND:
1859.2, 1859.41, 1859.42, 1859.43,
1859.51, 1859.147, Form SAB 50-01,
FormSAB 50-03

ADOPT: 20120, 20121, 20122, 20123,
20124, 20125, 20126, 20127

ADOPT: 18530.45

AMEND: 18946.4

AMEND: 1859.2, 1859.121, 1859.122,
1859.127,1859.129

ADOPT: 219055 AMEND: 21903,
21905

ADOPT: 18946.6

AMEND: 1859.76, 1859.83, 1859.104.3
AMEND: 1859.71

AMEND: 2271

AMEND: 554.2,554.3

ADOPT: div. 8, ch. 112, sec. 59570
AMEND: 18360, 18361

ADOPT: 18421.7 AMEND: 18401
ADOPT: 18944.2 REPEAL : 18944.2

18730,

ADOPT: 1430.142 AMEND: 1430.43
REPEAL : 1430.44.5
AMEND: 3435(b)
ADOPT: 3408
AMEND: 3700(c)
AMEND: 3433(b)
AMEND: 3434(b)
AMEND: 3423(b)
AMEND: 3433(b)
AMEND: 3434(b)
AMEND: 3423(b)
AMEND: 3434(b)
AMEND: 810.1 REPEAL : 810
AMEND: 3591.20(a)
AMEND: 3434(b)
AMEND: 3591.20(a)
AMEND: 3435(b)
AMEND: 3591.20(a)
AMEND: 3434
ADOPT: 3435
AMEND: 6452.2
AMEND: 3433(b)

09/02/08
08/26/08
08/25/08
08/18/08
08/18/08
08/13/08
08/12/08
08/11/08
08/01/08
08/01/08
07/28/08
07/25/08
07/24/08
07/22/08
07/16/08
07/16/08
07/14/08
07/11/08
07/09/08
06/30/08
06/24/08
06/24/08
06/23/08
06/17/08
06/16/08
06/11/08
06/09/08
06/04/08

Title4

2017

10/30/08
10/16/08

10/03/08

09/29/08
09/02/08
08/25/08

08/21/08
08/12/08
08/08/08

AMEND: 3591.6(a)
AMEND: 3434(b)
AMEND: 3423(b)
AMEND: 6738, 6739
AMEND: 3434(b)
AMEND: 3434(b)
AMEND: 3406(b)
AMEND: 3406(b)
AMEND: 3589(a)
ADOPT: 3591.22
AMEND: 3434(b)
AMEND: 902.9
ADOPT: 3591.21
AMEND: 3417(b)
AMEND: 3700
AMEND: 3406
AMEND: 3963
AMEND: 3434(b)
AMEND: 3434(b)
AMEND: 3589(a)
AMEND: 3963
AMEND: 3060.3
AMEND: 3591.5(a)
AMEND: 2751
AMEND: 3434(b)
AMEND: 3434(b)
AMEND: 3700
AMEND: 3434(b)

AMEND: 1606

ADOPT: 12047, 12048, 12050, 12348
AMEND: 12002

ADOPT: 12008 AMEND: 12122,
12200.14, 12200.20, 12202, 12203A,
12203.2, 12205.1, 12218.13, 12220.14,
12220.20, 12220.20A, 12222, 12237,
12301, 12342, 12343, 12344, 12345
AMEND: 1843.2

AMEND: 1850

ADOPT: 8102, 8102.1, 8102.2, 8102.3,
8102.4, 8102.5, 8102.6, 8102.7, 8102.8,
8102.9, 810210, 8102.11, 8102.12,
8102.13, 8102.14, 8102.15 AMEND:
8090, 8091, 8092, 8093, 8094, 8095,
8096, 8097, 8098, 8099, 8100, 8101
ADOPT: 1634 AMEND: 1420

ADOPT: 4180, 4181

AMEND: 12002, 12100, 12101, 12120,
12122, 12128, 12130, 12140, 12200,
12200.3, 12200.7, 12200.9, 12200.10A,

12200.10B, 12200.10C, 12200.11,
12200.13, 12200.14, 12200.16,
12200.17, 12200.18, 12200.20,
12200.21, 12201, 12202, 12203,
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08/04/08
07/14/08
07/10/08
06/24/08

Title5
10/17/08

10/14/08
09/10/08
09/09/08

08/11/08
08/04/08
07/16/08
06/24/08
06/19/08
06/13/08

06/10/08

06/10/08

06/09/08

Title7
06/10/08

Title8
10/01/08
09/23/08
09/22/08

12203A, 12203.1, 12203.2, 12203.3,
12203.5, 12204, 12205, 12205.1, 12218,
12218.1, 122185, 12218.7, 12218.11,
12220, 12220.3, 12220.13, 12220.14,
12220.16, 12220.18, 12220.20,
12220.20A, 12220.21, 12220.23, 12221,
12222, 12223, 12224, 12225, 12225.1,
12233, 12234, 12235, 12236, 12300,
12301, 12301.1, 12302, 12303, 12304,
12305, 12306, 12308, 12309, 12310,
12335, 12341, 12342, 12343, 12344,
12345, 12347, 12358, 12359, 12360,
12370, 12400, 12401, 12402, 12403,
12404, 12405, 12460, 12463, 12464,
12466, 12550, 12552, 12554, 12556,
12558, 12560, 12562, 12564, 12566,
12568, 12590

AMEND: 1843.2

AMEND: 8070, 8072, 8073

AMEND: 1481, 1783,1784

ADOPT: 12335, 12340, 12357 AMEND:
12342, 12343, 12344, 12345, 12358,
12359

ADOPT:
100003,
100007,
100011,
100015
ADOPT: 42729

AMEND: 41000

ADOPT: 19828.3, 19837.2
19816, 19816.1, 19828.2,
19846

AMEND: 41000

ADOPT: 15575, 15576, 15577, 15578
AMEND: 18272

AMEND: 80021

AMEND: 4600(1)

ADOPT: 55185, 57017 AMEND: 55180,
57001.7,58003.4, 58770, 58771, 58774
AMEND: 30910, 30911, 30912, 30913,
30914, 30916

AMEND: 30920, 30921, 30922, 30923,
30924, 30925, 30927

ADOPT: 19828.3, 19837.2 AMEND:
19816, 19816.1, 19828.2, 19837.1,
19846

100000,
100004,
100008,
100012,

100001,
100005,
1000089,
100013,

100002,
100006,
100010,
100014,

AMEND:
19837.1,

ADOPT: 236.1

AMEND: 3412, 3413, 3414, 3416
AMEND: 5155
ADOPT: 1530.1

2018

09/17/08
08/26/08
08/25/08

08/08/08
08/04/08
08/04/08

07/30/08
07/18/08

07/18/08
07/17/08
07/17/08
07/14/08
06/30/08
06/06/08

Title9
07/11/08

07/02/08

Titlel0
11/03/08
09/22/08

09/15/08

09/11/08
08/15/08
08/14/08

08/04/08

07/30/08
07/24/08
07/23/08
07/23/08
07/21/08
07/17/08
07/10/08
07/10/08
07/07/08

AMEND: 1512

AMEND: 5168, 6775

ADOPT: 9721.11, 9721.12, 9721.13,
9721.14, 9721.21, 9721.33 AMEND:
9720.1,9720.2,9721.1,9721.2,9721.31,
9721.32,9722,9722.1,9722.2,9723
AMEND: 1532.1

AMEND: 3649

AMEND: Appendix C following section
560, Appendices A, B, and C following
section 1938, and section 5001

AMEND: 1524

AMEND: 290.0, 290.1, 291.0, 291.1,
291.2, 291.5, 292.0, 294.0, 295.0, 296.0,
296.1,296.2,296.3,296.4

AMEND: 2500.7

AMEND: 4885, 4924, 5004

AMEND: 1604.24, 1604.26

AMEND: Appendix B following 1541.1
ADOPT: 4300.1 AMEND: 4297, 4300
AMEND: 1710(k)(2)

ADOPT:  1810.207.5, 1810.220.5
AMEND: 1830.220

AMEND: 9515(d), 10522(b)

AMEND: 2498.5

AMEND:  2699.6500,  2699.6803,
2699.6805

AMEND:  2699.6619,  2699.6700,
2699.6703, 2699.6705, 2699.6709,
2699.6711, 2699.6713, 2699.6715,
2699.6717, 2699.6721, 2699.6723,
2699.6725

AMEND: 2330.1

ADOPT: 2844 AMEND: 2840, 2842
AMEND: 2699.100, 2699.201,
2699.205, 2699.207, 2699.209, 2699.400
AMEND: 5000, 5110, 5111, 5112, 5113,
5114,5116, 5117 REPEAL: 5119
AMEND: 2498.6

AMEND: 2498.4.9

AMEND: 2498.4.9

AMEND: 2498.4.9

ADOPT: 2330.1, 2330.3, 2330.4, 2330.5
AMEND: 2498.6

REPEAL: 2191

AMEND: 2699.6611

ADOPT: 2699.6602, 2699.6604
AMEND:  2699.6603, 2699.6605,
2699.6607, 2699.6608, 2699.6611,
2699.6625
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06/24/08

06/16/08

Title11
10/27/08
10/16/08
10/14/08
10/02/08
10/02/08
09/23/08
07/08/08
06/17/08

Title13
11/03/08

10/20/08

10/07/08
10/02/08
10/02/08
09/08/08
08/29/08

08/13/08

07/15/08
06/16/08
06/16/08
06/10/08

Title13,17
10/20/08
07/02/08

Title14
10/30/08
10/23/08
10/22/08
10/21/08
10/09/08
09/22/08

09/15/08

ADOPT: 2232.45.1,
2232.45.3, 2232.45.4,
AMEND: 2536.2
AMEND: 2318.6,2353.1

2232.45.2,
2232.45.5

AMEND: 1005, 1007, 1008, 1052
AMEND: 1081

AMEND: 1005

AMEND: 1003, 9040, 9041, 9073(h)
AMEND: 1081

ADOPT: 44.3

ADOPT: 30.14

AMEND: 1005, 1007, 1008, 1080

AMEND: 25.06, 25.07, 25.08, 25.09,
25.10, 25.14, 25.15, 25.16, 25.17, 25.18,
25.19, 25.20, 25.21, 25.22

ADOPT: 346.00, 346.02, 346.04, 346.06,
346.08, 346.10, 346.12, 346.14, 346.16
AMEND: 935

AMEND: 423.00

AMEND: 15.00, 15.03

AMEND: 2449

ADOPT:  2660(a)(0.5), 2260(a)(0.7),
2260(2)(6.9), 2260(a)(7.5), 2260(a)(8.5),

2260(a)(10.5), 2260(2)(10.7),
2260(a)(19.7), 2260(a)(19.8),
2260(a)(23.5), 2260(8)(23.7),

2260(a)(37), 2260(a)(38), 2260(a)(39),
2262.3(d), 2264.2(3)(3), 2264.2(b)(5),
2264.2(d), 2265(c)(4), 2265.1, 2265.5,
2266(b)(3), 2266(b)(4), 2266(b)(5)
AMEND: 2261, 2262, 2262.3, 2262.4,
2262.5, 2262.9, 2263, 2263.7, 2264.2,
2265, 2266, 2266.5, 2270, 2271, 2273
ADOPT: 619.2 AMEND: 615, 615.1,
616,617, 618, 619, 619.1

AMEND: 440.04

ADOPT: 156.01

AMEND: 1961, 1965

AMEND: 2222

ADOPT: 2299.5,93118.5
AMEND: 2299.1, 93118

AMEND: 29.85

AMEND: 163,164

AMEND: 1052.4

AMEND: 15387 Appendix C

AMEND: 791,791.7,795

AMEND: 4900 REPEAL: 4901, 4902,
4903, 4904

AMEND: 502

09/11/08

09/09/08

09/04/08
08/27/08
08/25/08

08/18/08
08/14/08

08/12/08
08/11/08
08/06/08

07/28/08
07/23/08
07/15/08
07/08/08

07/02/08
07/01/08
06/30/08
06/23/08

06/20/08

06/18/08
06/16/08

Title15

2019

10/30/08
10/28/08
10/23/08

10/15/08
09/15/08
09/03/08
08/29/08

08/04/08
08/04/08

07/30/08

AMEND: 10310, 10360, 10810, 10820,
Appendix D, Appendix F

ADOPT: 17987, 17987.1, 17987.2,
17987.3,17987.4,17987.5,17987.6
AMEND: 670.2

AMEND: 300

ADOPT: 27.32 AMEND: 27.20(f),
27.25, 27.30, 28.26, 28.27, 28.28, 28.29,
28.48, 28.49, 28.51, 28.52, 28.53, 28.54,
28.55, 28.56, 28.57, 28.58

AMEND: 749.3

ADOPT: 3950, 3951, 3952, 3953, 3954,
3955, 3956, 3957, 3958, 3959, 3960,
3961, 3962, 3963, 3964, 3965

ADOPT: 124

AMEND: 503

AMEND: 815.05, 818.02, 825.05,
827.02

AMEND: 702

AMEND: 7.50

ADOPT: 4860

ADOPT: 1241 AMEND: 122, 125,
149.1, 150, 150.02, 150.03, 150.05, 163,
163.5,164,174,180.3
AMEND: 7.50

AMEND: 27.80

AMEND: 120.7

AMEND: 18660.23,
18660.25, 18660.33, 18660.34
AMEND: 360, 361, 362, 363, 364, 551,
708,712

ADOPT: 355

AMEND: 10602, 10800

18660.24,

AMEND: 3000, 3375, 3376.1, 3379
ADOPT: 3999.7

ADOPT: 1417 AMEND: 1029, 1206,
1248, 1357, 1358, 1461

ADOPT: 3999.6

ADOPT: 3269

AMEND: 2253

AMEND: 3000, 3261.1, 3261.2, 3261.4,
3261.5,3261.7,3267

AMEND: 2041

AMEND: 3000, 3005, 3006, 3008, 3009,
3011, 3012, 3013, 3015, 3016, 3290,
3310, 3313, 3314, 3315, 3317, 3318,
3320, 3323, 3327,3328

ADORPT: 3503, 3505, 3506, 3507, 3508,
3509, 3510, 3511, new Article2 andtitle,
3520, 3521, 3521.1, 3521.2, 3521.3,
3521.4, 3521.5, 3521.6, 3522, 3523,
3524, 3525, 3526, 3527, new Article 3
and title, 3540, 3541, 3542, 3543, 3544,
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07/17/08

07/14/08

07/08/08
06/23/08
06/04/08

Title16
10/30/08
10/17/08

10/07/08
10/02/08
09/29/08

09/22/08
09/19/08
09/10/08

08/27/08
08/25/08

08/15/08
08/13/08
08/12/08

3545, 3546, 3547, 3548, 3549, new
Article 4 and title, 3560, 3561, 3562,
3563, 3564, new Article5 andtitle, 3570,
3571, new Article 6 and title, 3580,
3581, 3582, new Article 7 and title, new
Article8andtitle, new Article 9 andtitle,
new Article 10 and title, new Article 12
and title, 3640, new Article 13 and title,
3650, 3651, 3652, 3652.1, 3653, 3654,
new Article 14 and title, 3700, 3701,
3702, 3703, 3704, 3705, 3706, 3707, new
Article 15 and title, 3720. 3721, 3721.1,
3722, 3723, new Article 16 untitled,
3730, new Article 17 and title, new
Article 18 and title, 3750, 3751, 3752,
3753, 3754, 3755, 3756, new Article 19
and title, 3760, 3761, 3762, 3763, 3764,
3765, 3766, new Article 20 and title,
3770, 3771, and 3772. AMEND: 3604,
3605, 3605.5, 3701.1, 3705, 3706, 3801,
3802, renumber old Article 2 with title,
and 3815.

ADOPT: 3134.1 AMEND: 3130, 3131,
3132, 3133, 3134, 3135, 3136, 3137,
3138, 3139, 3140, 3141, 3142, 3143,
3144, 3145, 3146, 3147

ADOPT: 1700, 1706, 1712, 1714, 1730,
1731, 1740, 1747, 1747.5, 1748, 1749,
1750, 1751, 1752, 1753, 1754, 1756,
1757, 1760, 1766, 1767, 1768, 1770,
1772,1776,1778,1788, 1790, 1792
ADOPT: 3334 AMEND: 3000

ADOPT: 2275

AMEND: 3190, 3191

AMEND: 1399.571

ADOPT: 1399.610, 1399.612 AMEND:
1399.502

AMEND: 832.47

AMEND: 3351.2

AMEND: 2522, 2524, 2579, 2579.10
REPEAL: 2522.5,2579.1

AMEND: 4154,4155
AMEND:11.5,12,12.5,37,87.1
ADOPT: 1028.2, 1028.3, 1028.4, 1028.5
AMEND: 1021

AMEND: 2250 REPEAL: 2274, 2277

AMEND: 1399.480, 1399.481,
1399.482, 1399.483, 1399.484,
1399.485, 1399.486, 1399.487,
1399.488, 1399.489, 1399.489.1
AMEND: 1361

AMEND: 3394.6
AMEND: 3394.4

2020

08/07/08
07/30/08
07/23/08

07/18/08
07/09/08
07/08/08
07/03/08
07/02/08

06/30/08
06/26/08
06/17/08
06/16/08

06/11/08
06/04/08

Title17
10/30/08
09/24/08
09/18/08

09/05/08
08/06/08
07/14/08
07/14/08
07/08/08
07/02/08
06/12/08

Title18
09/24/08
09/24/08
08/11/08
08/05/08
07/16/08

06/23/08
06/10/08

06/04/08

Title19
09/24/08
09/24/08
08/07/08

AMEND: 4161

AMEND: 2649

AMEND: 1399.152.2,
1399.153.3

AMEND: 134REPEAL: 135
ADOPT: 1984

AMEND: 1399.540
AMEND: 1568

AMEND: 390, 390.1, 390.3, 390.4,
390.5, 390.6 REPEAL:390.2

ADOPT: 119.7

AMEND: 109, 116

ADOPT: 4580

ADOPT: 4400, 4402, 4404, 4406, 4420,
4422, 4424, 4426, 4428, 4500, 4520,
4522, 4540, 4542, 4560, 4562

REPEAL: 1399.664

AMEND: 931

1399.153,

AMEND: 100407, 100408

AMEND: 52082, 56103, 56104, 58670
ADOPT: 94800, 94801, 94802, 94803,
94804, 94805, 94806, 94807, 94808,
94809, 94810

ADOPT: 98100 REPEAL : 96100
AMEND: 94006

AMEND: 57310, 57332

ADOPT: 100120

AMEND: 95005

AMEND: 2299.1, 93118

ADOPT: 94016, 94168 AMEND: 94010,
94011

AMEND: 1574
AMEND: 1599

AMEND: 1807, 1828

AMEND: 3000

AMEND: 5216, 5310, 5311, 5326.4,
5326.6, 5333, 5333.4, 5333.6, 5523.4
AMEND: 19503

ADOPT:; 2558, 2559, 2550.1, 2559.3,
2559.5

AMEND: 23038(b)—2, 23038(b)—3

AMEND: 560
AMEND: 906.3
ADOPT: 1980.00,
1980.03, 1980.04,
1980.07, 1990.00,
1990.03, 1990.04, 1990.05,
1990.07, 1990.08, 1990.09,
1990.11,1990.12,1990.13

1980.01,
1980.05,
1990.01,

1980.02,
1980.06,
1990.02,
1990.06,
1990.10,
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06/06/08

Title21
06/30/08

Title22
10/29/08

10/28/08
10/15/08
09/26/08
08/07/08

06/26/08

06/23/08
06/17/08

AMEND: 200, 203, 204, 206, 207, 208,
209,211, 212,214, 215,216, 217

ADOPT: 111, 112, 113, 114, 121, 131,
132, 133, 134, 135, 136, 141, 151, 152,
153

AMEND: 64413.1, 64414, 64431,
64432, 64432.2, 64432.8, 64433.3,
64445.1, 64447.2,64482

AMEND: 87102, 87105

AMEND: 2051-3

AMEND: 32581, 32671, 32672
AMEND: 51098.5, 51202.5, 51309.5,
51503.3

AMEND: 100140, 100141, 100163,
100172,100174

AMEND: 12805

ADOPT: 25000, 25102, 25103,
25201, 25203, 25204, 25301,
25303, 25304, 25305, 25306,
25403, 25405, 25501, 25502,
25504, 25505, 25601, 25701,
25705, 25707, 25709, 25711,
25721, 25801, 25803, 25805,
25900, 25901, 25902, 25903,
28001, 28002, 28003, 28004,
28007, 28008, 28009, 28010,
28012, 28013, 28014, 28015,
28017, 28018, 28019, 28020,
28022, 28023, 28024, 28025,
28027, 28028, 28029, 28030, 28031,
28032, 28033, 28034, 28035, 25036,
28037, 28038, 28039, 28040 REPEAL:
12000, 12102, 12103, 12104, 12201,
12203, 12204, 12301, 12302, 12303,
12304, 12305, 12306, 12401, 12403,
12405, 12501, 12502, 12503, 12504,
12505, 12601, 12701, 12703, 12705,
12707, 12709, 12711, 12713, 12721,
12801, 12803, 12805, 12821, 12900,
12901, 12902, 12903, 14000, 15001,
15002, 15003, 15004, 15006, 15007,
15008, 15009, 15010, 15011, 15012,
15013, 15014, 15015, 15016, 15017,
15018, 15019, 15020, 15021, 15022,
15023, 15024, 15025, 15026, 15027,
15028, 15029, 15030, 15031, 15032,
15033, 15034, 15035, 15036, 15037,
15038, 15039, 15040

25104,
25302,
25401,
25503,
25703,
25713,
25821,
27000,
28006,
28011,
28016,
28021,
28026,

Title22, MPP

07/09/08

ADOPT: 88054, 89318 AMEND: 80017,
83017, 83064, 83075, 84065, 84068.2,
84090, 84165, 84265, 86065, 86068.2,

07/09/08

06/30/08

Title22,27
07/07/08

Title23
11/05/08
10/22/08
10/14/08
10/06/08
09/17/08
07/01/08
06/27/08
06/26/08

Title25
10/08/08

08/29/08

07/14/08

Title27
09/05/08
08/08/08
06/17/08

2021

86517, 88001, 88022, 88031, 88065.3,
88068.2, 88069.7, 89317, 89378, 89405
ADOPT: 88054, 89318 AMEND: 80017,
83017, 83064, 83075, 84065, 84068.2,
84090, 84165, 84265, 86065, 86068.2,
86517, 88001, 88022, 88031, 88065.3,
88068.2, 88069.7, 89317, 89378, 89405
AMEND: 63-300, 63-504, 63-505,
63-601

AMEND: Title 22, 67450.11; Title 27,
Div. 3, subd. 1, Chapter 4C. and Chapter 6

AMEND: 1062, 1064, 1077, 3833.1
ADOPT: 3989.7

AMEND: 3939.19

AMEND: 3939.20

ADOPT: 3919.4

AMEND: 3935

ADOPT: 3949.5

ADOPT: 2918

AMEND: 4000, 4002, 4004, 4010, 4017,
4020, 4024, 4025, 4030, 4032, 4033,
4034.5, 4040, 4041, 4049.1, 40493,
4049.5,4049.7,4049.9, Appendix A
REPEAL: 4021, 4031.5, 4047, 4047.3,
4047.6, 4550, 4560, 4570, 4580, 4600,
4603, 4605, 4619, 4624, 4626, 4665,
4670, 4680, 4800, Appendix RV—P-1
ADOPT: 4200, 4202, 4204, 4206, 4208,
4210,4212,4214,4216

AMEND: 2002, 4004, 5002, 5511

AMEND: 25601

AMEND: 25705(b)

ADOPT: 25000, 25102, 25103, 25104,
25201, 25203, 25204, 25301, 25302,
25303, 25304, 25305, 25306, 25401,
25403, 25405, 25501, 25502, 25503,
25504, 25505, 25601, 25701, 25703,
25705, 25707, 25709, 25711, 25713,
25721, 25801, 25803, 25805, 25821,
25900, 25901, 25902, 25903, 27000,
28001, 28002, 28003, 28004, 28006,
28007, 28008, 28009, 28010, 28011,
28012, 28013, 28014, 28015, 28016,
28017, 28018, 28019, 28020, 28021,
28022, 28023, 28024, 28025, 28026,
28027, 28028, 28029, 28030, 28031,
28032, 28033, 28034, 28035, 25036,
28037, 28038, 28039, 28040 REPEAL:
12000, 12102, 12103, 12104, 12201,
12203, 12204, 12301, 12302, 12303,
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12304, 12305, 12306,
12405, 12501, 12502,
12505, 12601, 12701,
12707, 12709, 12711,
12801, 12803, 12805,
12901, 12902, 12903,
15002, 15003, 15004,
15008, 15009, 15010,
15013, 15014, 15015,
15018, 15019, 15020,
15023, 15024, 15025,
15028, 15029, 15030,
15033, 15034, 15035,
15038, 15039, 15040
Title28
09/15/08 ADOPT: 1300.71.39

12401,
12503,
12703,
12713,
12821,
14000,
15006,
15011,
15016,
15021,
15026,
15031,
15036,

12403,
12504,
12705,
12721
12900,
15001
15007,
15012,
15017,
15022,
15027,
15032,
15037,

2022

TitleMPP

09/29/08

09/18/08
06/30/08

06/30/08

06/26/08

06/04/08

ADOPT: 14-611, 14915, 14-916
AMEND: 14-610

AMEND: DSSMPP63-102, 63-504
AMEND: 63-300, 63-504, 63-505,
63-601

AMEND: 42-721, 42-780, 44-303,
44-307,44-318,82-812

ADOPT: 40-037, 70-101, 70-102,
70-103, 70-104, 70-105 AMEND:
30-755, 30-770, 40-105, 42-430,
42431, 42433, 42-711, 49020,
49030, 49-060, 63403, 69-201,
69-202, 69-205

AMEND: 63-301



